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I. PURPOSE OF THE AUDIT

The New Jersey Supreme Court has held that employers who promulgate and
support an active anti-harassment policy should be entitled to a form of safe haven from

hostile work environment claims. Cavuoti v. New Jersey Transit Corporation, 161 N.J.

107, 120-21 (1999). Indeed, courts have held that an effective grievance procedure —
one that is known to the victim and that timely stops the harassment -- shields the

employer from liability for a hostile work environment. Bouton V. BMW_of North

America, Inc., 201 E.3d 103, 106-11 (3d Cir. 1994). The New Jersey Supreme Court has
held also that an employer may claim a safe harbor from potential hostile work

environment claims if it can show it has an effective anti-harassment policy. Gaines V.

Bellino, 173 N.J. 301, 303 (2002). In order to meet its duty of care and operate within
the safe harbor, an employer must be able to show “the existence of effective sensing or
monitoring mechanisms to check the trustworthiness of the policies and complaint

structure” See Gaines v. Bellino, 173 N.J. 301, 313 (2001) citing Lehman v. Toys R* Us,

132 N.J. 587, 617 (1993). Indeed, “the efficacy” of an employer’s anti-harassment policy

is “highly pertinent” to an employer’s defense in a potential discrimination lawsuit. See

Pavyton v. New Jersey Turnpike Auth., 148 N.J. 524, 535-38 (1997).
To that end, the County of Hudson (“County”) engaged this Firm to conduct an
qudit to measure the effectiveness of its Anti-Harassment Policy and Complaint

Procedure (the “Policy™). A copy of the Policy is attached as Exhibit A.




1L THE POLICY

The Policy prohibits any form of harassment prohibited under law', includes
definitions of sexual harassment and gives detailed examples of prohibited conduct. The
Policy further contains a Complaint procedure which provides in pertinent part:

Employees who have a complaint of harassment, including
sexual harassment, by anyone, including supervisors, cO-
workers, vendors or visitors are encouraged to promptly
report all incidents. A complaint may be filed with a
Supervisor, Department Director or the Personnel Director.

Employees who believe it would be inappropriate to
discuss the matter with their supervisor should report it to
another supervisor or County official.

The Policy also contains an anti-retaliation which Policy prohibits reprisals
against any person who files a Complaint under the 'Policy.2 Finally, the Policy contains
Complaint forms which are available to employees who make complaints under the
Policy.

The Policy is contained within the County’s Employee Handbook which is
distributed to all employees when they become employed by the County. The County

further requires employees to attend mandatory training sessions where the Policy is

redistributed and discussed.

! The prohibited forms of harassment include harassment based upon “race, creed, color, national origin,
ancestry, age, sex marital status, political aftiliation, liabitity for service in the armed forces of the United
States, physical or mental disability or handicap, status as Vietnam-era or special disabled veteran, atypical
heredity ceblular or blood trait, affectional or sexual orientation, genetic information or because of the
refusal to submit to a genetic test of make available the results of a genetic test to the County.”

2 The retaliation provision provides in pertinent part: It is a violation of this policy for any employee 1o
take reprisals against any person pecause she/he has filed a complaint, testified or assisted in any
proceeding under this policy. Threats other forms of intimidation, and /or retaliation against the
complainant or any other party based on involvement in the complaint process may be cause for
disciplinary action.




i, METHODOLOGY FOR MEASURING THE EFFECTIVENESS AND
TRUSTWORTHINESS OF THE POLICY

A. The Audit Questions
In order to measure the effectiveness and trustworthiness of the Policy we
developed a series of six questions which were designed to examine: (1) employee
awareness of the Policy, (2) employee receipt of training on the Policy, (3) employee
awareness of the complaint procedures under the Policy in the event the employee
became a victim of unlawful harassment, (4) employee awareness of the complaint
procedures under the Policy in the event the employee witnessed unlawful harassment,
(5) employee awareness of his/her ability to file a complaint under the Policy with the
Department of Personnel, and (6) employec willingness to file a complaint under the
Policy (“Audit Questions™). A copy of the Audit Questions are attached as Exhibit B.
We chose the above factors for several reasons. Initially, numerous New Jersey
courts have held that in order for an anti-harassment policy and complaint procedure to

be effective, it must be known to the victim. See Cavouti v. N.J. Transit Corp. 161 N.J.

17, 120-21 (1999); Gaines, 173 NJ. at 314-319; Smith v. Exxon Mobile Corp., 374 F.

Supp. 374 F. Supp. 2d 40, 422 (D. N.J. 2005). Therefore, we measured employee
awareness of the Policy, employee awareness of the complaint procedures both if the
employee became a victim and employee awareness of the complaint procedures if the
employee witnessed harassment.

In addition, New Jersey Courts have held that a factor in determining whether a
policy is effective is whether the employer offers employees training in that policy. See

Gaines, 173 N.J. at 313: Cavuoti, 161 NJ. at 20-21. Therefore, we measured the




employee receipt of training under the Policy. Finally, the New Jersey Supreme Coutt
has found the unwillingess of an employee to file a formal complaint under an antl-
harassment procedure may factor into whether the employer has “established meaningful
and effective policies and procedures for employees to use in response to harassment.”

See Gaines, at 318. Therefore, we measured employee willingness to file a complaint

under the Policy.
B. The Selection of Employees

The County employs approximately 3,200 employees. We selected 373 County
employees or approximately 11.6 percent of the County’s workforce to participate in the
audit. The employees were randomly selected employees along a cross-section of titles,
races and genders.

Of the 373 employees we interviewed, 59 empioyees were assigned to the
Department of Corrections, 24 employees were assigned to the Sheriff’s Department, 78
employees were assigned to the Department of Welfare, 28 employees were assigned to
the Department of Parks, 42 employees were assigned to the Department of Roads and
Public Property, 54 employees were assigned to the Prosecutor’s Office, 16 employees
were assigned to the Law Department, 19 employees were assigned to the Department of
Finance and Administration, 6 employees were assigned to the Surrogate’s Office, 7
employees were assigned to the County Clerk’s Office, 9 employees were assigned to the
Department of the Register, 11 employees were assigned to the Superintendent of
Elections, and 20 employees were assigned to the Department of Health and Human

Services.




We met with each employee individually and solicited their response to each of the
Audit Questions.
Iv. THE RESULTS’

Ninety-nine percent, oF 368 out of the 373 employees we interviewed, responded
yes when asked if they were aware of the County’s policies concerning barassment,
discrimination and retaliation. Eighty-seven percent, Of 323 of the 373 employees we
interviewed, responded yes when asked if they were trained in the County’s policies and
procedures concerning harassment, discrimination and retaliation. Ninety-four percent,
or 350 of the 373 employees we interviewed, responded that the they knew how to file a
complaint under the Policy if they became the victim of unlawful harassment,
discrimination or retaliation and ninety-one percent, or 341 out of 373 employees,
responded that they knew how to file a complaint under the Policy if they witnessed
unlawful harassment, discrimination or retaliation. Eighty-three percent, Or 310 of the
373 employees we interviewed, responded that they were aware that if they feit
uncomfortable complaining o a supervisor about unlawful harassment, discrimination or
retaliation, under the Policy, they could file a complaint directly with the Department of
Personnel. Finally, ninety-seven percent, or 361 of the 373 employees we interviewed,
responded that they would file a complaint under the policy if they became the victim of
harassment, discrimination or retaliation.

V. CONCLUSIONS
Based upon the above information, we conclude that the Policy is both effective and

trustworthy. Indeed, an overwhelming number of employees (99%) are aware of the

3 Attached as Exhibit C is a chart outlining the results of the audit for all of the employees we selected.
Attached as Exhibit D are charts outlining the resuits of the audit broken down by department.




Policy. In addition, 94% of the employees interviewed know how to file a complaint
under the Policy if they became the victim of unlawful harassment, while 91% know how
to file a complaint under the Policy if they witness unlawful harassment.” Significantly,
the employees who participated in the audit overwhelmingly responded that they are not
only aware of the Policy and complaint procedures, but are also willing to utilize the
Policy and file a complaint if they became the victim of unlawful harassment. Indeed,
97% of the employees reported that they would file a complaint under the Policy if they
became a victim of harassment.

Finally, a large majority of employees who participated in the audit reported that they
had received training on the policy (87%) and were aware that they could file a complaint
with the Department of Personnel if they felt uncomfortable reporting harassment to their
supervisors (83%). M
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* Ninety-nine percent of the employees who participated in the audit stated they were aware of the Policy,
ninety-four percent of the employees who participated in the audit stated they were aware of the procedures
for filing a complaint if they became the victim of harassment and ninety-one percent of the employees
who participated in the audit reported they were aware of the procedures for filing a complaint if they
witnessed unlawful harassment.
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EMPLOYEE COMPLAINT FORM

DEPARTMENT:

DIVISION:

EMPLOYEE NAME:

JOB TITLE:
DETAILS OF COMPLAINT:

(lnoludewhommvolved.whatwassaidldone,when incident took
phce.wheremcldenttookplaee,whthmnttook place and how
incident took ptace.)

REMEDY REQUESTED:

Employee Printed Name

m




EXHIBIT B




AUDIT OF COUNTY'S ANTI-HARASSMENT AND DISCRIMINATION
PROCEDURDES

1. Are you aware of the County’s policies concerning harassment,
discrimination and retaliation?

_Yes __No
2. Have you received any training on the County’s policies and procedures
concerning harassment, discrimination and retaliation?

_ Yes ___No
3. Do you know how to file a complaint if you became the victim of
unlawful harassment, discrimination or retaliation?

__Yes ___No
4. Do you know how to file a complaint if you witness-ualawful-harassment;
discrimination or retaliation?

___Yes ___No

5. Are you aware that if you feel uncomfortable complaining to your
supervisor about unlaw ful, harassment, discrimination or retaliation, under
the County’s policies and procedures, you can file a complaint directly
with the County’s Department of Personnel?

Yes No

6. If you became the victim of harassment, discrimination or retaliation,
would you file a complaint under the County's policies and procedures?

Yes No

[f no, why not?




EXHIBIT C
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EXHIBIT D
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LAW DEPARTMENT

0%

5: Awareness of Ability to  6: Willingness to File a

4: Awareness of
Complaint Procedure if  File Complaint with Dept. Complaint under Policy
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Witness to Harassment

Complaint Procedure if

2: Received Training on
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