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THE CLERK: Al ri se.

THE COURT: Al right. In the matter of United
States versus Kirk Eady, Counsel, your appearances.

MR. FOSTER. Good norni ng, your Honor.

David Foster for the Governnent.

MR. WLLIS: Good norning, Judge.

Peter Wllis for M. Eady.

THE COURT: Al right. Counsel, | have received
and reviewed the Probation Departnent report in connection
wth this matter. | have also reviewed the transcripts of
the trial. | have received and revi ewed counsel for
def endant' s sentenci ng nenorandum -- oh, you may be seated
by the way.

| have received and reviewed the Governnent's
sent enci ng nenorandum and the Governnent's letter in
opposition to defendant Eady's request for a downward
departure for aberrant behavior. The Governnent has al so
requested a variance in connection with this matter because
of the circunstances of the offense.

| note for the record that | have also received a
letter fromM. Eady hinself that was submtted by defense
counsel. | have read that letter and wll consider sane,
and | have also the reviewed attachnents that were submtted
with the defendant's sentenci ng menorandum which incl uded

several letters, of course, transcripts and ot her
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attachnments, all of which have been reviewed by the Court in
preparation for this matter.

| guess the first order of business is to determ ne
whet her there are any gui deline objections or objections
that would affect the guideline analysis by the Court in
connection with this matter with regard to the presentence
report, first fromthe Governnent.

MR. FOSTER: No objections, your Honor.

THE COURT: Al right.

M. WIlis?

MR. WLLIS: No objections, Judge.

THE COURT: Al right. | not for the record,
t hough, that you did nention several objections that were
non gui del i ne objections, that you take issue w th whether
or not certain things were or were not said at the trial
but as | said, they are not going to affect the guideline
cal cul ati ons.

| think the real fight here with regard to the
gui del i nes, and both of you can correct nme, if you don't
think I amright, has to do with whether or not the
t hree-1 evel enhancenent should apply with regard to the
issue of the direct or indirect financial gain. That is
part of the offense. The battle |lines have been drawn wth
regard to that.

There is also the Governnent's, of course, upward
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vari ance request, and the defendant's downward departure
notion. Those are the areas that | think would affect the
gui del i ne anal ysi s.

Anyt hing el se, other than that? And, of course,
the 3553 factors, which I will apply.

MR. FOSTER:  Your Honor, | believe that the defense
in their papers also objected to, | believe, it is two
points for --

THE COURT: Abuse of trust.

MR. FOSTER: -- abuse of trust.

THE COURT: There is an objection to that, and that
woul d affect the guideline analysis.

MR. FOSTER:  Yes.

THE COURT: The Court recognizes that the
gui delines are advisory in nature. They are not nmandatory,
but they do provide the Court with valuable information in
determ ning what is an appropriate sentence in connection
wWth a case like this and in every case.

| acknow edge that every case is individual in
nature, M. WIIlis, as you nentioned in your sentencing
menor andum and you know, it is a specific study of the
human failures that happen in connection with a case. |
understand that, and | understand all of the 3553 factors of
t he goal s of sentencing.

So taking all of that into account, | also know
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that notw thstanding the fact that the guidelines are

advi sory, | should still have to first acknow edge the
correct conputation of the guidelines, which | don't think
anybody takes issue wth the way it was conputed is where
they arrived by virtue of the enhancenent that everyone has
a problemw th, so | think that the guideline cal culation of
1114 in the enhancenents that were used are appropriate.
It's an appropriate cal cul ation.

The next thing | have to do nowis rule on the
departure or variance notions, so | want to hear you on
that, and then | will hear you on the 3553 factors, on
I eniency in sentencing at the end. That is the way that |
intend to go about this.

So having said all of that, what | think we should
do is we probably shoul d address the Governnent's upward
vari ance notion first, and let M. Faster argue that.

Then, M. WIIlis, you respond to that, and then we
will nmove on then to your objections to the other two
enhancenents, and then finally we will get to your notion
for aberrant behavi or downward departure. kay?

So the first one we are going to deal with is the
Governnent's notion for the Court to vary. You are seeking
a two-level upward departure --

MR. FOSTER: Yes, upward vari ance.

THE COURT: -- oh, variance, |'msorry.

PHYIIIS T. IFWS CSR. CRR OFFICl Al CORT RFPORTFR
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As we stand right now, the total offense |evel here
is 14, and the CGrimnal H story Category is |I. Under the
statute, | can sentence the defendant between zero and five
years. Under the guideline range, at Level 14 with a
Crimnal History Category of |, the mninumis 15 nonths and
the maximumis 21.

The Governnent believes that under a variance, |
shoul d sentence the defendant at a Level 16, so let's hear
fromthe Governnent.

MR. FOSTER: Yes, your Honor.

The Governnent is requesting the two upward
vari ance for nunerous reasons using the 3553(a) factors as a
gui de.

First, regarding the nature and circunstances of
the offense, this is a case where the defendant chose to
illegally wiretap several individuals, and it is al nost
W t hout dispute that privacy |aws are sone of the nost
guarded and safer laws in this |and, and what the defendant
did was to conpletely ignore those. And when you conbi ne
the fact that --

THE COURT: M. Foster, hang on a second. |'m
sorry.

(Court and derk confer)

THE COURT: | amsorry, M. Foster. Go ahead.

| interrupted you. You were talking about the fact
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that privacy |aws are sacrosanct in our society, and then I
cut you off.

MR. FOSTER: Yes, your Honor.

And that is sonething that we had di scussed
repeatedly during the trial, the seriousness of the privacy
| aws.

When conbined with the fact that he did this
agai nst people in his own comunity, he did this against
fellow correction officers, people that he had worked with
for several years, and he did it to people that essentially
he was responsible for as a Deputy Director of the jail, he
shoul d have been a role nodel and should have been soneone
that fellow correction officers could have | ooked up to as
soneone who had advanced in his career to a level -- to a
fairly high level. And instead, he quite frankly
enbarrassed hinself and commtted a crine and invaded their
privacy. He had the intent to find out what --

THE COURT: Wy aren't all of those things that you
are saying captured wwthin the statute that creates the
of fense and captured within the guideline calculations in
determning -- doesn't that really go to nore where within
t he gui delines he should be sentenced, within the
appropriate guideline range he should be sentenced, rather
should we be varying in connection with that?

MR. FOSTER:  Your Honor, | respectfully disagree,

PHYIIIS T. IFWS CSR. CRR OFFICl Al CORT RFPORTFR
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because | don't think the guideline captures the
rel ati onship between the individuals.

| think there is a difference between a teenager
wi retapping his best friend or because he wants to find out
about a high school crush or sonething |like that, or if it
i s sonebody, one random i ndividual w retapping a tel ephone
conversation of another randomindividual. Those are
conpletely different fromM. Eady and his situation and who
he chose to wretap.

It is significant, his position in the jail. And
it is significant who he chose to wiretap, and it is
significant that not only were they fell ow enpl oyees, but
that they were the heads of the respective unions, and that
he was one of the negotiators for managenent, and it is
significant that that played a part into why it occurred.

The gui delines do not specifically capture that.
That is one of the things that | think is of utnost
i nportance because | nean, it is clear that that is why he
was doing it.

On the reportings, as defense pointed out, at one
point in tinme he said that | was using this as a joke. But
|ater on in the sane conversation, he said, this has becone
a val uabl e resource.

So that is not captured in the guidelines, and that

is one of the reasons why the Governnent says the two-point
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upward variance is necessary in this case.

THE COURT: So |let nme ask you, you are not
nmoving -- there is a section of the guidelines | was | ooking
at, which really is grounds for a departure -- you are not
nmovi ng under 5K2.0, correct, which is the departure based on
ci rcunstances of a kind not adequately taken into
consi deration, because that is not the way you phrased it in
the brief --

MR. FOSTER:  No.

THE COURT: -- but that seens |ike what you are
ar gui ng now.

MR. FOSTER: No, your Honor. W are not, no.

THE COURT: (Ckay. But the analysis seens to be --
because in | ooking at 5K2.0, Section 2 tal ks about,
identifies circunstances under which a Court can upwardly
depart and indicates that circunstances under which the
gui del i nes have not adequately taken into consideration
things that determ ne that, you know, and they tal k about
i nvasi on of privacy and other specific issues, so | was a
little confused as to whether you were arguing for that or
not .

MR. FOSTER: No, your Honor. | nean, the
Governnent agrees that does al so apply, but that wasn't our
specific -- what we were referencing.

THE COURT: Ckay.

PHYIIIS T. IFWS CSR. CRR OFFICl Al CORT RFPORTFR
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MR. FOSTER. Now, in addition to the specifics
behind the wiretapping and M. Eady's position in the jail
and who he chose to wiretap and why he chose to wiretap
them there is also the surroundi ng conduct that was going
on for several years. | think the Court is also allowed to
consi der that under 3553(a), and the Governnent tried to
enunerate those acts as specifically as possible.

For exanple, basically the overall retaliatory
nature of M. Eady towards the head of the union, the issues
of the constant harassnment of taking his authority, for
exanple, to take sonebody off full release and put themon a
regul ar shift.

Yes, as a Deputy Director, he is allowed to do
that. However, as it bore out in the trial that was
unprecedented, and as the evidence showed, it was only done
after one of the victins refused to do what M. Eady said as
a clear exanple of retaliation against the victins because
they woul dn't do his bidding.

Specifically, his bidding was they didn't |ike the
fact that Ms. Patricia Akin -- he didn't |ike the fact that
Ms. Patricia Akin had been hired by the union, and that Ms.
Aki n was sayi ng nean things about him

As a Deputy Director of the Jail, instead of
speaking to Ms. Akin directly, he chose to threaten and

harass the union | eaders. And then when they didn't do what

PHYIIIS T. IFWS CSR. CRR OFFICl Al CORT RFPORTFR
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he sai d, he punished them

That is part of his character. That's part of the
hi story of his conduct and his behavior, and those are
things that | think are not captured in the guidelines
t hensel ves, and it does nerit a two -- another reason why it
nmerits a two-point upward variance. The fact that when that
wasn't enough, there was evidence put forward that he went
and spoke to the wives of the victins.

THE COURT: \Where did that conme out in the trial?

MR. FOSTER. Did it cone out in trial?

THE COURT: You said there was evidence put forth.
| know | read the transcripts, but can you point to ne where
t hat came out?

MR. FOSTER: There was testinony that the w ves of
M. Ccasio and M. Otiz received several prank phone calls,
that they received phone calls froman individual in a
di sgui sed voice claimng that their husbands had been havi ng
affairs, et cetera.

Now, because the voice was disguised, the
Governnent can't say with a hundred percent it was the
def endant. However, given the sequence of events, given the
totality of the circunstances, | think that it -- that it
was M. Eady.

So, once again, that is just another exanple of M.

Eady' s character of how once again, after one avenue of
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attack didn't work, he now went further into the persona
lives of the people he worked with and tried to reach out to
their w ves.

And then in going further beyond that, there was
the testinony about M. Mirray being signed up for the KKK
and how M. Miurray didn't sign up for the KKK, and there was
evidence put forth that suggested that was M. Eady.

Now, | know the defense disputes that, and they
cited to the transcript. However, if the Court |ooks at the
conplete transcript of the testinony of Ms. Freeman, there
is a point where she is hesitant to answer the question.
There is a side bar taken, and Ms. Luria once again repeats
t he question about when Ms. Freeman spoke with | aw
enforcenent prior to trial and was tal king about M. Mirray
bei ng signed up for the KKK, what did she say.

And in her response, she nentions that M. Eady
told her about it, and M. Eady told her in sum and
substance, "Don't F wth ne."

Now, as the defense points out, M. Eady didn't
clearly say yes, | was the person that did it. But when
sonebody poses a question like that, and your response is
"Don'"t Fwith nme," | think that strongly suggests that you
are the person that did it.

So, once again, that goes into the history and

characteristics of the defendant. It shows that this
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i ncident, which on its face, which not speaking to the
defense -- to the victins, to just naybe readi ng bald
assertions on a piece of paper, it sounds |like perhaps it's
not that big of a deal

You pick up the phone, and two peopl e have a
conversation, perhaps it was about nothing, and he |istened
toit. It sounds like it could be innocuous.

However, when the Governnent actually dove into
facts of the case and spoke to the victins and | earned about
all of the surroundings, that is when it becane cl ear that
this was a nmuch bigger picture. This was a history of
harassnent by sonebody that was in charge of discipline.

It is the Governnent's position that that nust be
strongly considered, that he is a person, when all of the
grievances, all of the issues and all of the problens in the
jail, he was the one that was supposed to be handi ng out
di sci pline, and behind the scenes he was revengeful and he
destroyed marri ages.

| nmean, your Honor, | am sure that the Court has
read numerous sentencing subm ssions, but we even have the
subm ssion of the ex-wife of the one of the victins talking
about how in her opinion this affected her marri age.

Those are very strong and powerful statenents, and
| think that just the initial guideline calculation does not

capture that. It does not capture the totality of the
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defendant's actions and the effect that it caused on people.

THE COURT: GCkay. Thank you.

MR. FOSTER Now -- I'msorry. Just one nore, your
Honor .

Also, in addition to the Governnment's al so urging
the Court to consider the need to protect the public from
further crimes of this defendant, your Honor, when the
defendant was initially nade --

THE COURT: Doesn't that go to the |eniency of
sentence, rather than the notion for the variance, what you
are about to tell nme? That is one of the 3553 factors --

MR. FOSTER  Yes, yes, yes, correct.

THE COURT: -- and | understand that.

Ckay. Because you are going to get an opportunity
to speak again, this is only on your notion for an upward
variance. That's it?

MR. FOSTER: Yes, your Honor.

Hum just one nonent.

Judge, | think that sunms up the highlights of why I
thi nk the upward vari ance shoul d be given, basically the
seriousness of the offense, which is a violation of the
privacy rights. The position that M. Eady had in his place
of enpl oynent, who he chose to conmt this crine against,
why he chose to conmt those acts, and the fact that those

reasons are not -- are not considered in the guideline
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cal cul ation, and that those reasons do significantly

di stinguish this case fromany case that does not have
those. It is a significant difference that this was done
for -- that this was done in this environnent.

It is a significant difference that this was done
by sonebody who is in charge of a jail, and it is his job to
keep the community safe fromcrimnals, and while he is
supposed to be doing that, he is conmtting a crine, and
he's commtting a crinme against the sanme people who he is
supposed to be working with to keep the community safe.

It is the Governnent's position that those factors
cannot be ignored, and that for those reasons the two-point
upward variance shoul d be granted.

Thank you.

THE COURT: M. WIIlis, hang on one second.

MR. WLLIS: Surely.

(Probation Oficer and Court confer)

THE COURT: Let nme hear fromM. WIllis first.

MR. WLLIS: Good norning, Judge.

THE COURT: Good norni ng.

MR. WLLIS: Your Honor, | responded in witing in
a letter, dated Septenber the 8th, 2015, and in that letter
| indicated to the Court that | believe that this request
for an enhancenent is vindictive, revengeful and w t hout

merit. It is our position, your Honor, that the statute
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itself covers all of essentially the crine that was
conmi tted.

There is nothing unusual. | have provided the
Court with eight cases fromvarious districts, none of which
having to do with w retapping, none of which did the United
States Attorney ask for an enhancenent.

So this is the only case that | was able to find,
cases involving Congress, people who w retapped a
congressional commttee and a congressnman, and in nost of
t hose cases the material that was recorded was published.
That is not this case. It was published as public material.

THE COURT: But it is alittle different, right?

| think you are referring to the case in Florida
where the person with the radio intercepted a communication
involving Gngrich and then gave it to the press.

MR. WLLIS: You got it.

THE COURT: Ckay. But it is alittle different.

Isn't the Governnent's point that the nature of who
he was doing it to as opposed to sone concerned citizens
sayi ng, you know, and public officials are involved in
trying to influence the ethics commttee investigation or
sonet hing, right?

MR. WLLIS: That's correct.

THE COURT: As opposed to sonebody who had a

personal reason for doing it and a personal aninus towards
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the victins in the case and a responsibility over those,
isn't that different than those cases that you cited, where
the third party just --

MR, WLLIS: It isalittle different, Judge, but
the principle is the sane.

The principle is the Governnment through M. Foster
is trying to enhance for this crine, for this crinme, and
amnot saying it is not a serious crine, but | also am
saying ny client isn't one of those dangerous crimnals that
ought to be taken care of as are reflected -- so nuch of
this, Judge, is 3553. You know, they are really comm ngl ed
inthe facts that | want to present to you. Let ne just be
direct.

There is nothing extraordi nary about this case.
The statute, the sentencing guidelines, cover any sentence
Wi thin ranges that woul d be acceptable. The presentence
report has a range of 14, which is a range of 9 -- excuse
me -- 14, which is a sentence --

THE COURT: A level of 14.

MR. WLLIS: -- level 14, which is a sentence of
substantial tinme, if you were to followit, if you were to
followit. This case doesn't deserve an enhancenent.

There is nothing that M. Eady said, and |l et ne put
this right out to you directly before we even get into the

ot her argunents, M. Eady's notivation was protect
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sel f-preservation of what was being done to him

THE COURT: Stop. That argunent

going to repeat

it --

MR. WLLIS: Yes, it is.

| am sure you are

THE COURT: -- during the argunment as to whether or

not there was a

right?

MR. WLLIS:

t hese argunents,

direct or indirect financial intent here,

Judge, really the facts

Part of that argunment -- a |lot of

| ay over and go

over into the other argunents, so it is hard to keep them

exactly the sane.

THE COURT: Well, the Gover nnent

t hree argunents

Nunber

very protected and inportant
right of privacy,

position that M.

basi cal | y makes

for their upward variance

one, that this involves a right, which is

in our society, which is the
the fact that by virtue of the type of

Eady hel d, he wasn't sone citizen with a

radio, as the case that you cited, but he was the Deputy

Director, second in command at the jail,

whi ch puts himin a

different position in terns of what his responsibilities

were with regard to the rights of others,

and that the

nature of the victins were people that were subservient to

him Sone of the victins were --

MR. WLLIS: Where does all of t

Does that add up to --

PHYI IS T.
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THE COURT: They said that that all adds up to,

t hey would argue, that all would add up to making this case
extraordi nary under the statute.

MR, WLLIS: It doesn't. It is captured within the
statute. Everything that they want to get in sentencing is
captured within 2511 and the facts of this case, and an
enhancenent is sinply not -- put it sinple, it is sinply not
justified under the facts of this case, period.

| submtted a nenorandum a -- what is it, a
si x- page nenorandum wi th an exhibit on this very subject
matter of the request to the enhancenent, and | repeat what
| said.

| believe that the Governnment is wapped up in the
victinms in this case, and they have |lost their objectivity
as a Governnent agent, and there is nothing nore dangerous,
not hing in ny opinion, Judge, and | have only worked this
system what, 48 years now, than an overzeal ous prosecution
or an overzeal ous prosecutor. They want nore out of this
than they deserve. They want nore out of this than they are
entitled to, and an enhancenent in a variance in this case
is unjustified based on --

THE COURT: Wy shouldn't a prosecutor be concerned
about the victins and the inpact on then?

Isn't that something that the Court should be

concer ned about ?
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We get inpact statenments fromw tnesses all of the
time. In fact, the law gives themthe ability to address
the Court in witing or sonetines orally about the inpact,
so what is wong about the Governnent being concerned about
the inpact and the nature of the victins?

MR, WLLIS: | will tell you what is wong, Judge.
You can't talk out of both sides of your nouth.

This case was prepared for trial. | had to receive
five, six, seven phone calls fromthe Governnent, resolve
this case. He can go on with his life. He doesn't need
this. He can retire

Al of a sudden, you go to trial, and you exercise
your constitutional right to a trial, and you exercise it
because you believe there is a legal principle involved that
needs to be resolved, the issue of a party, which canme up
during this trial, and now there is a 180-degree reversal on
the Governnment's part. \Wy?

Because they accept the nonsense, the lies, the
nane calling, the taping of tel ephone calls, the phone calls
tony client's wife that he lost his marriage over this.
They have w apped thensel ves around the conplaints of the
victins, but you have to either believe everything that the
vi ctimsays, you have to believe that it is truthful, that
Patricia Akin is so fearful of this man of what you now know

of his background and the totality of this man, that she
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| ocked her door and pulled the shades down and was afraid
that he was going to cone and attack her.

| nmean, this thing has been bl own out of
proportion. You have to believe that Louis Ccasio --

THE COURT: M. WIIlis, is this going to -- this
vari ance, because if it is, and you are naking the
argunents, | amnot going to hear themagain later, so if
your idea is to repeat themagain --

MR. WLLIS: Yeah, I'Il finish.

THE COURT: -- on the variance issue because --

MR. WLLIS: Thank you.

THE COURT: -- |'ve had you before this Court
enough tines to know that | amgoing to hear them again, so
|"d rather hear themall in one context.

(Laught er)

MR. WLLIS: Thank you, sir.

THE COURT: kay. | amgoing to reserve decision
on whether or not the Court wll grant this enhancenent.

You know, | think some of the points the Governnent
makes are well taken in conmbination with the nature of the
ci rcunst ances of the comm ssion of the offense, but | also
have to give it sone thought.

| think M. WIlis does make a good point that a
| ot of these things are already captured in the (A in the

ot her enhancenents and in 2511, as well as the 3553 factors
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in determning what is an appropri ate sentence under the
totality of the circunstances, so | have to give that sone
t hought, so | amgoing to reserve on that for right now

Let's proceed to the next notion, which is M.
WIllis' objection to the three-level enhancenent, involving
the three-level enhancenent that got us to Level 14.

MR. WLLIS: Econom c gain.

THE COURT: Econoni c gai n.

So let's hear from | guess the Governnment first as
to why this enhancenent is appropriate. M. Foster?

MR. FOSTER:  Yes, your Honor.

It is the Governnent's position that the
t hree-| evel enhancenent for direct or indirect commerci al
econom c gain is appropriate in this case.

THE COURT: kay. Let's begin here.

Do you agree or disagree that that analysis, and |

view this as an inportant part, and | want to make sure you

bot h address the Court, because | think that, you know, this

one is giving ne sone thought for pause here.

In order to apply this enhancenent, do | have to
start the analysis by saying this was done for the purpose
of sone kind of direct or indirect gain, econom c gain?

In other words, isn't that a fundanental fact that
| must first find, and then if the answer is yes, then go

ahead and say, then does it apply to the circunstances of
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this case, right?

MR. FOSTER: The Governnent's position is that can
either initially be the reason or it can develop into that.
It can be -- if it was done, and now taking the case
sonebody does this, and they realize, oh, by doing this,
amgaining or | have the potential to gain, so it doesn't
have to begin initially on the first deci sion.

THE COURT: Well, what is the | anguage of the
statute?

The statute says, let nme just find it.

MR. FOSTER: The purpose of the offense was to
obtain a direct or indirect commercial advantage --

THE COURT: The purpose of the offense was to
obtain a direct or indirect advantage, so | think you need
to convince nme that the purpose of this offense was to
obtain a direct or indirect advantage, and what direct or
i ndi rect econonm ¢ advantage that was.

| think we can start by agreeing that M. Eady did
not receive a personal economc gainin this, right?

MR. FOSTER: Correct.

THE COURT: So it is an indirect gain that we are
tal ki ng about .

MR. FOSTER: Correct.

THE COURT: So | think the correct way to do this

is for you to address the Court and tell nme how he, where is
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the evidence that the purpose of this offense was to obtain
an indirect gain of sone econom c gain of sone kind, and

t hen what cases or law, if anything, is out there that would
allow nme to do that and apply this enhancenent.

MR. FOSTER:  Yes, your Honor.

It is the Governnent's position that M. Eady did
want to obtain, | guess, an indirect econom c gain through
these acts. And if you renenber during the trial, and al so
this is nmentioned in the Governnent's subm ssion, both
Dani el Murray and Louis Ccasio testified about the
di fference between the union and the anount of grievances
they filed prior to their involvenent and post their
i nvol venrent, and both of themtestified that prior to M.
Ccasio and M. Murray becom ng the people in charge of the
correction officers union, there were very few grievances
that were filed.

However, when they becane in charge, the grievances
i ncreased exponentially, and also in addition to that, they
decided to hire Ms. Akin, whose job it was to basically nmake
the union nore efficient, help themfile their grievances
and help themfind support for those grievances.

As a result of nore grievances being filed, it was
more work for M. Eady, and it was nore work for the
managenent .

There were several tines during the recordings
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where M. Eady expressed frustration over the fact that he
had to deal with all of these grievances and deal with al
of these annoyances, and he just did not like it.

During the testinony of the w tnesses, they
expl ained howin his interaction with them once the
gri evances increased, his aninosity towards them becane
apparent, and it becane obvi ous.

M. Eady asked themto get rid of Ms. Akin. M.
Eady was upset about all of the grievances being filed, and
t hese are grievances, and the testinony was cl ear about
this, these are grievances about work-related issues. This
wasn't anything personal against M. Eady or -- these
were - -

THE COURT: Al right. Let's play devil's
advocat e.

He is going to say, | think, based on everything I
read here, that he was just upset with them about the
personal attacks that he was receiving from M. Akin and
Ccasi o and Murray, and he was trying to just gather
i nformati on about where the attacks are comng from and to
sort of fend off or prepare hinself to address whatever
al | egations they were making against him and that therefore
this was personal in nature, not for the purposes of
affecting the union or anything like that.

MR. FOSTER. If it was -- the Governnent di sagrees
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if it was personal in natural, then M. Eady certainly did
things that affected the union and their ability to
represent the workers.

When M. Eady put Louis Ccasio back on the shift
and taken off full release, M. Eady knew full well that
woul d prevent Louis Ccasio from doi ng uni on worKk.

| mean, it doesn't nake sense that if he had a
person -- and quite honestly, actually there is no evidence
that | have ever actually heard that was ever presented in
court, not that they had to produce any evidence, that Louis
Ccasio, Omr Otiz, or Daniel Miurray ever attacked M. Eady
personally. To this day, | have not heard it.

| have sat in the room | have not heard anyt hing
about what Daniel Murray did to Kirk Eady, or what Louis
Ccasio did to Kirk Eady, or what OQmar Otiz did to Kirk
Eady. And so if M. Eady had a problemw th Patricia Akin,
| mean, he should have dealt with Patricia AKin.

Way did he involve these three fell ow co-workers of
hi s?

So it couldn't have just been personal. |If it was
personal, | amsure M. Eady woul d have gone straight to the
person who he had a problemw th, which by everything that
we know - -

THE COURT: | know that. Ws it Ocasio who was the

109, PBA | eader?
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MR. FOSTER:  Yes.

THE COURT: \What was Murray's position with the
union at that tine?

MR. FOSTER: Murray was the grievance chair of the
1009.

THE COURT: He was the previous chair?

MR. FOSTER: No, no. Giievance chair. He was in
charge of helping Louis Ccasio file all of the grievances.

THE COURT: Ch, grievance chair.

MR. FOSTER. Gievance chair, yes.

So, your Honor, | nmean, that to nme supports the
Governnent' s point even nore of the people that he attacked,
the grievance chair and the president of the union.

THE COURT: So how does this directly give himan
econom ¢ advant age?

What was the econom c advant age?

MR. FOSTER: It doesn't directly. It indirectly
gi ves himan econom ¢ advant age - -

THE COURT: O indirectly.

MR. FOSTER: -- because, first of all, there is a
cost associated with all of these grievances. There is a
cost because once grievances are filed, they nust be dealt
with. There's a backlog of grievances. Managenent has to
meet. They have to deal with them Perhaps they have to

hire attorneys. It costs manpower. It costs -- it's
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mental ly taxing, at |east according to Eady and his
frustration in the recordings, so there is a cost to these
grievances being filed. They don't just -- nothing happens.

And by M. Eady choosing to try to reduce these
grievances by whatever neans, that indirectly is saving.
That is an advantage to managenent. That's an advantage to
managenent of |ess grievances to deal with, less neetings to
have, less |lawers to potentially retain. It is a cost
saving matter.

And as Deputy Director of the Jail, indirectly --
obviously, if you were able to hel p your organization run
nore efficiently or save noney or cut costs, it is an
advantage to you. It is an advantage that now maybe Gscar
Avil es can say, wow, under Eady's watch, we were able to cut
t hese costs because there were | ess grievances that were
filed.

| think it is not a stretch to know that that is a
maj or issue, major issue in any |abor negotiations is the
anmount of grievances that are filed and how qui ckly they can
be dealt with. So | think that it is -- when one
under stands the conplete nature of grievances and how t hey
work, if you can reduce them you are going to save your
conpany or your agency or your side noney.

THE COURT: kay. What case |law do you want nme to

rely on?
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MR. FOSTER: The case is -- just one nonent, your
Honor .

It was United States versus Christianson

THE COURT: The 9th Grcuit case?

MR. FOSTER:  Yes.

THE COURT: That dealt with an attorney?

MR. FOSTER:  Yes.

THE COURT: So | guess the econom c advant age
there, it would be your argunent that the attorney got an
i ndi rect advantage because by gaining information on the
l[itigation, he could do a better job for his client, and
therefore, making the client happy was an indirect
advant age.

MR. FOSTER: Correct, your Honor. Reap the
benefits of that.

THE COURT: (Ckay. Any case other than that?

MR. FOSTER: No, your Honor.

It is the Governnent's position that was the nost
on point and close related --

THE COURT: Are there any Third G rcuit cases
dealing with this?

MR. FOSTER:  No.

THE COURT: Look, | didn't find any either, but |

want to make sure that the research was appropriate. | saw

the 9th Crcuit case, and of course, the notes in the
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commentary as well.

MR. FOSTER: No, your Honor. We couldn't find
anything in the Third Crcuit. | think this is a fairly
novel issue.

THE COURT: Anything else on this issue?

MR. FOSTER: Nothing fromthe Governnent.

THE COURT: M. WIIlis?

MR. WLLIS: Yes, Judge.

It is a novel issue, but the real question is:

What was the purpose of M. Eady's phone calls?

What was the purpose of the interception?

You either accept one that it was personal and that
it was done because M. Eady was being attacked by Patricia
Akin on a regular weekly basis, personally attacked, famly
attacked, professionally attacked.

M. Eady was concerned with this vicious persona
attack that was being | evel ed against him |t had nothing
to do with the grievances. It had nothing to do with
econom ¢ advantage. It had nothing do with --

THE COURT: Wy can't it be both? Wy can't it be
bot h?

MR. WLLIS: I'msorry, Judge?

THE COURT: Wiy under the facts of this case can't
it be both personal and for the purposes of weakening the

uni on?
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MR. WLLIS: Because Eady's statenments fromthe
time he gave an interview to the United States Attorney's
O fice, which is in ny paperwrk, we gave very extensive
paperwork in this, Judge, so that you woul d have the
opportunity to reflect on nost of these argunents before
t hey were nade.

M. Eady, there was no econom c advantage. There
was not hi ng.

In the tel ephone calls that M. Eady intercepted,
we are tal king about a 30 -- one phone call for 30 seconds.
We have the recordings. The only thing that was di scussed
by M. Ccasio, by Omar, by any enpl oyees of the jail was
Kirk Eady, not the union contract, not grievances. It was
all M. Eady -- listen, the bottomline here is M. Eady
| ost his professionalismunfortunately. He got caught up --
he got caught up in a personal, vindictive, revengeful
attack on him and his response was inappropriate, but it
wasn't anything to do with taping to try to get economc
advant age.

The statute itself, the guideline statute and
what's witten in the paragraph by the probation officer,
this statute was essentially in a little footnote used for
copyright infringenment issues, not even to be applied in a
case such as this. That is why there is very little, if

any, case | aw
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The Governnent is stretching this and trying to get
a three-level enhancenent in an area, Judge, which is filled
Wi th uncertainty. They have to prove by a preponderance of
the evidence that they are correct in their assertions.

Qur positionis, and we have laid it out, we have
gi ven you the recordi ngs, we've given you quotes of
everything that M. Eady has said. It all generates from
his wanting to find out, quote, when the next attack is
going to cone.

That is what this case was about. They have
stretched it, magnified it, enlarged it, and are trying to
make nmore out of this than it really is. 1t is that sinple.
They are trying to find --

THE COURT: But isn't it finding out -- let's
assune these attacks, as you are saying, were about him
They were about himin his position as Deputy Director of
the Corrections Departnent, right?

MR. WLLIS: Correct.

THE COURT: And the attacks were com ng from union
peopl e, union | eadership --

MR. WLLIS: Well, it was comng from --

THE COURT: -- so if he then records themfor the
pur pose of obtaining information fromthem about their
attacks on him and then takes steps and brags about the

fact that he is going to take away, that he is going to
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abol i sh, as he said, full release for the union |eaders, so
he can't go out there, and if he wants to go out there to
the neetings, and so he has to cone back to him why in

| ooking at the totality of the circunstances couldn't the
Court conclude by a preponderance of the evidence that part
and parcel of his purpose here wasn't just personal, it was
al so because they were uni on people that were attacking him

and he wanted to change the power structure within the

uni on?

MR. WLLIS: Because you are reading into it --

THE COURT: How am | reading into it?

MR. WLLIS: You're taking it and reading into --
t hi nk the Governnment says maybe -- | |ove when the
Governnent uses the word "maybe". Maybe he did it to curry

favor with GOscar Aviles.

Maybe?

Maybe he did. Maybe he didn't. Maybe this, but
maybe not that.

They have to prove this by a preponderance of the
evidence.. this isn't just you nake an asserti on.

If you read the rule, and what are we argui ng here,
sonme sort of indirect gain?

So now we are going to nake law in the Third
Circuit that this is an exanple of indirect economc gain by

the Assistant Director of the Hudson County Jail ?
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THE COURT: Ch, no. W are not comng up with a
concept of indirect gain. That's in the statute, direct or
i ndirect.

MR, WLLIS: But I'mmssing sonething. Judge,
am m ssi ng sonet hi ng.

You have to have a leap of faith in order to accept
that this took place because the purpose was any purpose
i nvol ving economic gain. They are interpreting it in such a
way that you could say in hindsight, maybe it was indirect
economi c gain, but that is not proving it by a preponderance
of the evidence, and there are --

THE COURT: If his purpose is to put hinself in a
better position vis-a-vis the | eaders of the union, right,
why isn't that an indirect gain for hinP

MR. WLLIS: Because it has nothing to do with the
| abor negotiations. This whole concept of the grievances,
don't buy that argunent. | don't even understand that
argunent. If it's to be nade, what is it?

That he wanted to cut out the anount of grievances,
they would have to hire a |lawer to represent themon it?

Vel l, maybe they would. Maybe they woul dn't.

There is just no proof in this case. There isn't even proof
in the extrajudicial information that we have.

This all started, your Honor, when Patricia Akin

was hired, as nentioned by the prosecutor and as presented
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to you. She was hired to personally attack Kirk Eady and to
bring down Kirk Eady.

Hi s response had nothing to do with economc --

THE COURT: Hired by who?

MR. WLLIS: -- nothing to do with economc --

THE COURT: Hired by who?

MR WLLIS: -- I'"'msorry?

THE COURT: She was hired by who?

MR, WLLIS: She was hired by the union to attack
Kirk Eady, which she did regularly.

THE COURT: Cxay.

MR. WLLIS: Hi s response was a non econom c
response. There is nothing in what Kirk Eady did, other
than to try to find out where these attacks were com ng.
They were personal. They were about his personal life.
They about his wife. He was getting phone calls to his wfe
that he was cheating on her.

You have to understand the nonsense that was going
on at this correctional institute. It was going on both
sides. This was not done for any concept of econom c gain.
It was for self-preservation. They were going after Eady's
job. They wote to the Freeholders, Patricia Akin. | nean
the whol e thing got out of hand. But the last thing --

THE COURT: The union was going after his job, and

he is doing this to obtain information to preserve his job.
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Isn't that for an indirect econom c gain?

MR. WLLIS: No, sir.

THE COURT: You just nmade the point.

MR. WLLIS: No. Because his purpose was sinply to
protect hinself. There was no purpose for econoni c gain.
That wasn't even in his mnd. That wasn't what he told the
United States Attorneys. That is not what Patricia Freenman
testified to. That is not what the testinony was.

This is being created by the United States
Attorneys O fice wapping thensel ves around the victins and
trying to get himto do what the victimsaid.

Yeah, a five-year sentence woul d be appropriate.

Oh, it would be?

Oh, it woul d?

They are buying everything that the victins are
telling them and they are overlooking the facts that exi st
and the tape recordings.

There was no economc gain. There was no -- it
wasn't financial. It was self-preservation

I f you have read the tapes, if you listen to the
conversations, you will find out that those conversations
were all about M. Eady, the president of the union, the
vi ce president of the union, the president of the senior
officers union, and Patricia Akin, they were conspiring on a

weekly basis to bring himdown.
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Hi s response was i nappropriate, but it was a
personal response, and that is what we are dealing with in
this case. And to stretch it to economc -- indirect
econom ¢ gain, they haven't proved by a preponderance of the
evi dence that that was anything that was in Eady's m nd
based on evidence. W are dealing with evidence, not with
conj ect ure.

THE COURT: kay. Any cases or case law that you
want me to consider?

MR, WLLIS: Wat we did, Judge, we provided you
wi th a nunber of cases. There are no cases that we found on
t he econom c gain, but on other areas, yes, but not on the
econom c gain --

THE COURT: No, on the econom c gain.

MR. WLLIS: -- because there isn't nuch out there.

THE COURT: Well, there is the 9th CGrcuit case,
but that is it, it seens to be.

MR. WLLIS: Thank you, sir.

THE COURT: Thank you, sir.

MR. FOSTER:  Your Honor, just -- just two quick
points. The first regarding Patricia Akin, during the
testinony, she testified that -- when she was first -- first
of all, she attacked everybody and she admtted to it.

THE COURT: Wat ?

MR. FOSTER: Ms. AKin.
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THE COURT: You said, "First of all"?

MR. FOSTER: She attacked everybody on her website,
not just M. Eady.

And during her testinony, she nentioned that when
she was attacking or witing articles about other nenbers of
| aw enforcenent, | nean, that was going on first. So the
suggestion that she was hired to attack M. Eady, the
evi dence does not support that.

However, second and nost inportant is the issue of
what M. Eady's intent and the economc gain. | put
portions of the transcript in ny sentencing neno, but |
would like to read it for the Court.

THE COURT: \Which portion are we tal king about?

MR. FOSTER: This is the part where Eady's
referencing Gscar Aviles' brilliant idea of filing a
def amation | awsuit --

THE COURT: $4 mllion defamation suit --

MR. FOSTER. -- right, and which he tal ked --

THE COURT: ~-- right. But that's after the fact,
t hough, right?

I n other words, how does that informne that the
ori gi nal purpose of the comm ssion of the offense was
econom ¢ gain?

MR. FOSTER: Well, your Honor, | -- | --

THE COURT: He said to the confidential informant:
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Aviles cane up with a great idea. W file a $4 mllion
defamation suit, and now they are going to have to pay the
money directly, soit's going to affect -- | nean, |'m
paraphrasing it.

MR. FOSTER. Right, exactly. Right, exactly.

Basically I don't like the union. W're going to
break them

So, your Honor, | think that, yes, even though this
was done after the recordings, it wasn't done that |ong
after the recordings, and there's nothing to suggest that
that wasn't his mndset the entire tine.

Li ke, what woul d have occurred, there's nothing to
suggest anything occurred that all through his m ndset from

not being focused on the union to now he is focused on the

uni on.

So, yes, your Honor, this happened afterwards, but
| think it's right on point in terns of what -- at |east one
of the things was that M. Eady wanted to do. |[If there was

sonme personal reasons in there, maybe, maybe not. That
doesn't stop himfromhaving nultiple reasons for doing
sonet hi ng.

THE COURT: Al right.

Anything el se on this issue?

MR. FOSTER: Nothing fromthe Governnent.

THE COURT: Al right. Let's proceed to the next
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issue. | amgoing to rule on all of themat one tine, but
let's go to issue nunber three, which is the two-1evel
enhancenent or abuse of trust.

M. Foster?

MR. FOSTER:  Yes, your Honor.

The Governnent agrees with Probation that this
two-| evel enhancenent is appropriate because of M. Eady's
position in the jail and the fact that he used that position
to obtain information to help himin conmtting the crine,
and the information was that he used his position to get the
t el ephone nunbers of the victins in the -- and that's what
he used to go on the website and conmt the crines.

Now, during the trial, you heard fromall of the
victins, and they all said they had never given M. Eady
their tel ephone nunber. They all testified to that, and
based on both sides, based on the environnent in the jail,
it is pretty clear that at no point in tinme would anyone
have voluntarily given -- the Governnent's victins would
have given M. Eady their phone nunber. They were never
friends in any way.

And so if there was any way that M. Eady obtai ned
their tel ephone nunber, it was for -- it was through the,
say, business relationship. The fact that he was the
manager of the -- manager of the -- Deputy Director of the

Jail, and as |'"'msure as a Deputy Director, you have access
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to personnel files, access to just general information,

whi ch you are supposed to use for business purposes, not to
be taking information and using it to harass fell ow

enpl oyees and to commt crines.

And also with the issue of Daniel Miurray and the
KKK, as Daniel Miurray testified, he didn't sign up for the
KKK. And Latonia Freeman told you -- or told the Court
during her testinony that while M. Eady didn't directly say
he did it, when she asked himabout it, and there was a back
and forth, he said to her, "Don't Fwth ne," which the
Governnment submts is M. Eady admitting that he did it.
There is no other |ogical reading of that conversation.

| f you had nothing to do with it, you wouldn't say,
"Don't Fwith ne."

What he said was actually a little bit |onger and
nmore -- and nore inpassioned than that.

So those are the two specific points that the
Governnment is going to cite as to how M. Eady used his
position to nmake the comm ssion of his crine easier, and
that is why he should get those two points.

THE COURT: M. WIIlis?

MR. WLLIS: There are so nmany maybes and
possibilities here, that they are endl ess.

| would rest on the subm ssion in witing on the

public trust issue, and |I have no oral argunent to make,
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Judge, and | will rest on the papers, which were briefed.

Thank you.

THE COURT: Al right. W are now on the issue of
defendant's notion for a downward departure for aberrant
behavi or.

M. WIlis, you are up first.

MR. WLLIS: Yes, your Honor.

Just bear with ne for one second, please.

In this application, Judge, you would have to
accept as a predicate, and I admt this, you would have to
accept as a predicate that these acts were one continuous
occurrence because the predicate for this application is
that the occurrence was a single crimnal transaction,
and --

THE COURT: How can |, under what evidence can
accept that prem se when you have 12 different phone calls
over a different period of tine?

MR. WLLIS: Judge, | don't like to argue froma
position of real weakness. Quite frankly, | think he is in
a position of trust. | have other argunents to nmake, and |
don't think that we would carry the day on this argunent no
matter what | said, sol will rest on the brief.

THE COURT: But this argunent is not on the
position of trust issue, aberrant behavior.

MR. WLLIS: This is the aberrant behavi or, Judge,
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in which the requirenent was that there was a single
transaction, that was commtted w thout significant

pl anning, was of limted duration, and represented a marked
devi ati on by the defendant froman otherw se | awful abi ding
life.

He falls into two of the four categories. Qite
frankly, we believe that this was one occurrence w t hout
significant planning. The App that was purchased was a
public App available for your tel ephone usage. There wasn't
any massive planning that took place in order to do this,
and we believe that this was one continuous act.

If you don't viewit that way, then we can't argue
t hat aberrant behavi or woul d apply, but our position is that
even though it stretched for a period of tine, it was a
conti nuous act involving the sane parties during this period
of tine.

THE COURT: | see

MR. WLLIS: Thank you.

THE COURT: Thank you.

Al right. So now we have cone to that nonent in
the trial, where we are going to tal k about the 3553
factors. | intend to rule on the variance and all of the
enhancenents and t he downward departure for aberrant
behavior. | intend to rule on each one of those things, but

rather than do that at this point, | would rather hear the
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argunents now because | think a |l ot of these things are
going to confl ate anyway.

Let ne hear your best argunents on 3553 and where
you think the defendant under the 3553 factors of avoiding
unwar rant ed sentencing disparities, providing appropriate
puni shnent, protecting the public, providing the defendant
with any type of needed nental health clinic or treatnent,
or education, vocational training, inmposing a sentence that
reflects the seriousness of the offense, deterrence,

i ndi vidual and general, all of those issues under 3553.

So why don't you argue that now and gi ve ne your
position on where you think the Court should end up, M.
WIllis, and, M. Foster, and then | will nmake a deci sion
because at the end of the day it is about what is the
appropri ate sentence under all of those factors, even after
all of the rulings by the Court on the notion since the
guidelines are really advisory in nature.

So |l will hear fromyou, and I will hear fromthe

def endant, too, if he wants to address the Court at that

point, although |I do have his letter, which I wll consider.

So, M. Foster, you are going to go second now.

M. WIlis, | would like to hear fromyou, and then

| would like to hear fromthe defendant, if he wi shes to
address the Court, and lastly | would |like to hear from M.

Foster.
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MR. WLLIS: Yes, your Honor.

(Court and Court confer)

THE COURT: Al right, M. WIlis.

MR. WLLIS: Yes, your Honor.

Your Honor, if the Court please, | don't pretend to
know a whole lot. | certainly don't pretend to know
everything about the crimnal justice system but it has
been part of nmy life, Judge, for 48 years

| have had the honor to cone before the District
Court many, nmany, many, nmany tinmes, over 20 federal trials,
and t housands of investigations, State and Federal, and
have had the opportunity to go to many foreign

jurisdictions.

Therefore, | feel that | amconfortable in telling
you | still don't understand sone aspects of the justice
system | don't even know the definition of justice, but |

know when sonething is wong, and | know when sonet hi ng
snells, and I know when sonething is not right, and | know
what has happened in this case.

| f you have never been to the Hudson County Jail
i f you have never been to the Essex County Jail or any one
of the 21 jails, they are little cities onto thensel ves.
The | anguage is disgraceful. It is used by correction
officers as well as inmates, disrespectful, non

pr of essi onal .
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There has been a contentious rel ationship between
the union and Kirk Eady, and the union and Oscar Aviles, and
t he uni on and managenent, and the union and the Freehol ders,
and the union and the Director of Public Safety.

Petty things go on at a jail, petty things. Nane
calling is aregular. Cursing is a regular.

Sonebody has to explain to you what happened to
Kirk Eady, and sonebody has to put things in the context of
what happened here, not by maybes, not by could be's, not by
t heories, not by asking for an enhancenent. You have to
tal k about the real world.

What happened at that correctional institute
i nvolving M. Eady and these four individuals?

It was petty, disruptive, nonproductive, nonsense.

Now, we will get to that in a nonent.

Who is Kirk Eady?

He didn't testify at the trial. You don't really
know a whol e | ot about him

| want to point out to you, Judge, and you probably
enjoy seeing her, his nother is here. She is a very elderly
lady. She is in the courtroomin the first row She raised
three nmen as a basically single parent. Wen Kirk [ost his
father to throat cancer, she raised them and educated them
and education was the nost inportant thing that she could

instill in the Eady children. Every one of them have told
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me that, and every single one of themgot a college degree
and graduat e degr ees.

THE COURT: Did Kirk graduate from col | ege?

MR. WLLIS: Yes, he did.

THE COURT: At Rutgers?

MR. WLLIS: At Rutgers.

THE COURT: Crimnal justice major?

MR. WLLIS: Crimnal justice nmajor

Went and pl ayed basketball for A d Dom nion,
and after --

THE COURT: He went to Ad Domnion for two years,

and then transferred --

MR. WLLIS: That's correct, and transferred, got a

job. Wbrked his job at the jail as a correction officer
and went to school at night to get his college degree
because it neant everything to the Eady famly.

Every single one of his brothers that sit in this
courtroomtoday are productive citizens of this state
because that is the way they were brought up.

So what happened?

Well, M. Eady pursued a career as a correction
of ficer, becane a sergeant after six years, becane a
i eutenant, becane a captain, and in short order he becane
the Assistant Director of the Hudson County Jail, an

honor abl e position that pays him $120, 000 a year, and he
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wor ked, and he ran into the pettiness, the pettiness of the
uni on representatives. And | say that carefully, and I
choose ny words carefully because you can protect the Akins
and the COcasios. You can protect the Otizes and the

Murr ays.

What | find to be incredible are these, and I m ght
say this to you directly, Judge, are the statenents nade by
the victins in this case.

| mean, cone on. Do you think they exaggerated?

Do you think that they put together these letters
by t hensel ves?

Do you think that these letters weren't put
together by the civil attorneys representing themin a civil
suit pendi ng agai nst Kirk Eady?

Who do you think wote those letters or put them
together with the exaggerations and craziness in those
letters?

Patricia Akin's letter, it is nuts. It says
everything. It ought to spell out for you with your
experi ence on the bench and the nmany cases, these people are
exagger ati ng.

| can't believe that M. COcasio, who was attacked
at the jail and beaten by inmates and was out of work for
six nonths never suffered -- apparently never suffered as

badly as he's suffering enotionally with post traumatic
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stress syndrone from Kirk Eady, by the way, who they cal
t he nost dangerous type of crimnal

And who ate into that?

M. Foster.

Who accepts that?

M. Faster.

That's why he asked for an enhancenent. W have a
conpletely different view of what is justice at sentencing.
Thank God under Koon, it is a unique study in human failure,

and each case is unique on to itself.

They made himinto a nonster. They made himinto a

terrible human being. Let ne correct the record. Let ne
tell you alittle bit about Kirk, about his upbringing,
about what he's done.

A nmonster?

Soneone that should go to jail?

| think one of the victins said, "Five years would
be enough.™

| nmean, what are we turning into?

What di d he do?

He violated an inportant right, no question about
it, the right to privacy, but let's not make this a cause
salem Let's not make this nore than it is.

Look at the cases in the United States where

def endants have been sentenced under these crines,
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probation, fines. That is, the vast majority of these cases
result in probation, which is a sentence onto itself.

What is the collateral damage before | talk to you
about M. Eady's background?

What is the collateral damage, because you can
consi der that in sentencing.

Well, first of all, a $120,000 a year job is gone.
That nice pension that he spent 25 years working for, your
Honor, that we all look forward to in our day of retirenent
is gone. The State of New Jersey through the Attorney
Ceneral is going to take his pension. Gone. But that is
not enough puni shnent.

You know, now the man i s 50-sone years old. He's
got a two-year-old daughter, and he has no pension for 25
years of work. That's not puni shnent?

He worked for the airlines. He had a
ten-thousand-dol lar a year job with United Airlines. He
| ost his security clearance. He lost a job. He's
unenpl oyed, and his pension is going to be taken from him

How nmuch puni shnment is enough in a case |like this?

What are his personal characteristics?

What is it that nakes a man a man?

What is it that nakes a man a person of the
community, a person that is worthy of saving, a person that

shouldn't go to jail, because that is the type of person
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Kirk Eady is.
Yes, your Honor, | said a person that shouldn't go
to jail, because probation is a sentence in and of itself,

and a five-year probationary, a three-year probationary
sent ence.
The Governnent has indicated to nme that they are

worried that M. Eady is going to repeat his conduct. That

is absurd. That's the thinking of the Governnent, that this

is a repetitive defendant. Those are the words of the
Gover nnent .

Do you really think, your Honor, that M. Eady
after the letter he wote to you and havi ng gone through
this, and having lost all inconme, respectability, do you
really think that he has says he has been a civil servant
for 24 years, that he was a commtted enpl oyee, what has he
done for the conmunity?

Did he just take his paycheck and go hone?

That is not Kirk Eady. That's not what he did for
the community. That is not what his nother taught himand
raised himas a person to give back to the community that

gave to you, and that is exactly what he did.

Six different coomunity affairs. He ran the Sacred

Strai ght Program known as Mdre Than a Race at the Hudson
County Jail on his own tinme, on his own tine. This program

enl i ght ened nmany youths on how to becone enployed with the
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Departnent of Corrections and hel p troubled youths to
reenter society. This was not part of his pay. This was on
his own tine.

He served in the sumrer | eague for basebal
t our nanments, where he taught teenagers how to hone their
skills while still acting as a personal nentor for many of
t hese young nen.

According to M. Mhammad Akil, who has known the
def endant, and according to Joe Bacchio, an attorney who has
known him he has been very generous with his tinme over 15
years, plus years directing troubled teens into a positive
pat h, many of whom have no fathers

This is the man you want to put in jail? You want
to give himan enhancenent? You want himto do prison tine,
a lot of prison tine?

Do you think that is right, Judge, that this person
should go to prison?

At the request of the Board of Education for the
Cty of Jersey Gty, he designed the programon his own
time, Judge. He didn't get paid for this, addressing the
consequences of gang viol ence and how to handl e gang
violence. He did that and held a weekly sem nar, where he
went to all of the various schools in Jersey Cty and Hudson
County.

Put himin jail, throw hi maway. He's no good.
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He's bad. He is the worst type of crimnal you could deal
with. Wy, he is bad, Judge,

Well, he is so bad, that what he did was, he went
around to all of the public schools and m ddl e school s and
spoke to the students about gangs and viol ence on a regul ar
basis on his own tine. He becane a synbol to these students
of doing the right thing, of getting an education, of going
to school, of making sonething of yourself. He spent the
time with these people and tried to help themin their
lives.

What did he do in terns of basketball, baseball?

He coached the junior varsity team at Hudson
Cat hol i ¢ Hi gh School .

Here is a man who was involved in his conmunity.

He was a positive role nodel for his community, who has been
brought down to his knees, all six-foot-four of him

What do you want, M. U S. Attorney, what do you
real ly want?

Do you really think this is going to be one of nbst
dangerous recidivist defendants that you are going to handle
in that office?

To nme, | look at it this way, Judge. It is
serious, and the right to privacy is serious, and | could
waste nmy tine arguing that it isn't, but put it in the

schene of serious crines.
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My goodness, | have been out in this district on
serious crinmes ny whole life. This is the |east serious of
all of the crimes that | ever had.

Ask yourself this, Judge: Wuld a probationary
sentence with community service -- who better could do
communi ty service than Kirk Eady?

Wiy is it necessary to put M. Eady in jail?

What pur pose does that serve to take this good nan?

If I amnot mstaken, if I amnot m staken, Judge,

the coll ateral of consequences in this case, he has lost his

wfe. Hs marriage is in jeopardy. So what do you do?

You have a good man, obviously a good nan, a very
good man, who nade a m stake. He nmade a mstake. It was
wong. You are tal king about a total of about four m nutes
worth of conversation that was actually taped, four tapes,
four. H's total anmount of conversations that he
intercepted, four of them one of themfor 30 seconds, one
of themfor three mnutes, one for themfor two m nutes and
20 seconds, and | can't recall the anmount of tine on the
fourth. That is what we are tal ki ng about.

And none of the intercepted calls of which we have
t he recordi ngs, none of those intercepted calls involved
uni on business. They all involved conversations between
Ccasi o.

Wy did he tape Akin and Ccasi 0? Because he
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t hought that they were providing information to Ms. Akin
about him That was the reason why he taped them That
goes to the heart of the other argunents of what his purpose
was. His purpose was to protect hinself fromthese vicious
attacks.

And were they vicious?

You better believe it.

What did they do to hinf

Vell, I will give you exanpl es.

They wrote disparaging letters to the Freehol ders
attacking his character and his admnistrative skills at the
jail. They sent letters to his wife accusing his wife --
accusi ng himof being unfaithful to his wfe.

They email ed. They harassed him They
di srespected himin front of the officers. They tried to
bri ng hi m down.

You have to understand what was goi ng on at that
jail. This was all personal. This was Eady versus them
t hem versus Eady, and he got caught up in it. He got caught
up init.

Does he need to go to jail for this?

| suggest, your Honor, the answer is no, strongly
no. Jail will serve no purpose. The purpose of punishnent
i s general punishnent -- general deterrence.

|f M. Eady has lost what | told you he has | ost,
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the only thing he hasn't lost is his dignity. The necessity
of putting himin jail and taking himaway fromhis

t wo-year-ol d daughter, who he cares for on a daily basis
while his wife -- ex-wife to be works, is cruel punishnent
to take himand put himin jail after a career, a stellar
career, other than this one incident that brought him down,
a stellar career at the jail. No matter what anyone says,
no matter what David Foster says, no matter what M. QCcasio
says, no nmatter what Ms. Akin says, he had a stellar career
at the jail. He went froma line officer to the Assistant
Director of the Hudson County Jail

Now, do you think he got that because he sl acked
of f on the job?

Do you think he got that because he wasn't a good
commander of the correction officers there?

This will never happen again. It is not the type
of crime that woul d ever happen again. Punishing him
severely, putting himin jail at this point in his |ife,
he's stripped of everything. He has no noney.

Putting himin jail, Judge, is harsh. It's
unusual Iy harsh treatnent. Probation would be appropriate.
Probation is punishnment. Probation affects your life. It
affects your daily life, what you can do, where you can go,
where you can travel, who you can see

Probation is a sentence in and of itself, and | am
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asking this Court under 3553, we know the advisory -- the
guidelines are advisory. This is a case where you can
fashion a sentence, any sentence you want, and it could be
justified. That is the way | feel. You could go this way.
You could go down the mddle. You could go and give him
probation, if you felt it was appropriate.

Nobody could criticize a probationary sentence in a
case like this, especially when it would be atypical if it
wasn't, because nost of the cases are probationary cases

What nmekes this so different?

It is because it is driven by a civil suit that
each one of these defendants has against M. Eady, a
personal civil suit. You have to take that into account as

to notivation, as to notivation of these individuals.

Wth that, your Honor, | said as nmuch as | can on
behal f of M. Eady. | think that it is a difficult
sentence, | really do, and | nean that sincerely. |

woul dn't want to be where you are at this nonent, because
those are not the easy decisions to make. But | am asking
you to please in this case, under these circunstances and
the unique profile of M. Eady and the good things he has
done in his life and the achi evenents that he has nade,
don't put himin jail.

Thank you, sir.

THE COURT: Thank you.

PHYIIIS T. IFWS CSR. CRR OFFICl Al CORT RFPORTFR



(o2 TN ¢ 2 BN - N ¢S B \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Does M. Eady wi sh to address the Court beyond the
letter that he wote, M. WIIlis?

You do. Ckay.

MR. EADY: Good day, your Honor.

| want to say | take responsibility --
responsibility for ny actions. | apologize to this Court.
| apol ogize to the victins. | apologize to ny famly for
putting themthrough this.

What | learned fromthis, an eye for an eye nakes
t he whol e world blind.

Like | said, | shouldn't have reacted w th anger
and frustration. | should have took it a different way, but
that's what | got out of it. An eye for an eye nakes the
whol e worl d blind.

Thank you.

THE COURT: Thank you.

M. Foster?

MR. FOSTER:  Yes, your Honor.

Your Honor, M. WIlis is correct. | don't think
it Is necessary or appropriate to go into negotiations, but
| think it is -- plea negotiations, but I think in this case
it is particularly relevant that | sat in a roomwith M.
WIllis and M. Eady, and | was like: Just take a plea. You
m ght get probation. Put this behind you. And he chose not

to. He had an absolute right to take the case to trial or

PHYIIIS T. IFWS CSR. CRR OFFICl Al CORT RFPORTFR

oY



(o2 TN ¢ 2 BN - N ¢S B \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

ov

to take the plea.

But in making that pitch and nmaking that offer to
him | actually failed as a prosecutor, and here is why.
Because before doing that, what | should have done is |
shoul d have tried harder to get in contact with those
victins, and | should have tried harder to get in contact
with Ms. Brady.

But they didn't really want to talk to me. They
didn't really want to get involved. M. Freeman didn't
really want to get involved, and | just thought they just
didn't care. So for ne as a prosecutor in the case, okay, |
can nove on with this case and wap it up and nove on to the
next thing.

And so the case didn't get wapped up, even though
| told -- | told M. Eady just to take the deal and nove on
wth your life, et cetera, and so we ended up having to
prepare for trial, and | amvery grateful because | actually
|l earned a lesson. | learned that the reason why those
victinms, and our main witness, Ms. Freeman, didn't want to
get involved wasn't because they didn't care. It wasn't
because it wasn't a big deal to them because they were
terrified. They were absolutely terrified of this man.

The Court had the opportunity to see Ms. Freeman.
The Governnent sat across the table fromher nultiple tines,

crying, shaking, scared of him scared to sit in the sane
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courtroomwith M. Eady, scared to testify about the things
t hat he did.

| met nultiple times with the victinms. |
| earned -- | saw grown nmen cry about this case, about what

M. Eady did to them and the harassnment. It was hard for

everybody because of what he did to themand their famlies.

So, yes, the Governnent's position had absolutely
changed, absolutely. It is the Governnent's position he
deserves significant jail tine, that he is a significant
menace to society, that there is a significant chance that
he will commt another crine again, that there is a
significant chance that he has no respect for the |law, that
his nature and characteristics show that he is a problem

that deterrence is an i ssue because this was not a one tinme

i nci dent .

This was not just, oh, | amjust annoyed and one
day I'mlashing out. It was a planned attack and a series
of planned events, not these specific illegal recordings,

and all of the harassnent that went on for years.
Everyt hi ng that nust be consi dered.

Now, M. Eady and M. WIIlis just want to talk
about, oh, | should have recorded them and it was just a
coupl e of phone calls and nothing on there.

What about everything el se?

That wasn't just it.
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Ms. Freeman woul dn't have been terrified to conme up
here, if it was just recordings. The wi tnesses and the
victins wouldn't have been so traunatized by this, if it had
been just the recordings.

He signed sonebody up for the KKK. That is crazy.
That is not random That is not a random bad deci si on.

That is soneone who has a problem That is sonebody who has
not |earned his I esson. That is sonebody who will not |earn
his esson. He won't learn his | esson. Even after he --

even after the search warrant, after he was arrested, he

went to Latonia Freeman's broth -- he went to Latonia
Freeman's son and confronted the son about why did -- why
did your -- why did your nother rat ne out.

He didn't learn his | esson then.

After the FBI went to him and before he knew it
was Latonia Freeman, he told Latonia Freeman, | amgoing to
get Louis Ccasio for ratting ne out to the FBI.

He didn't learn his lesson then. He didn't. [I'm
sure he hasn't yet.

Your Honor, with all due respect to M. Eady, |
think his apology is fake. That is why |I put, and | stand
by that, he is one of the nost dangerous crimnals because
he stands here. He can put on a nice suit. He had a nice
job, well educated. | amsure his nother is wonderful. |'m

sure his brothers are wonderful. But behind that, he has a
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very evil mnd, very vindictive personality, and that is a
problem That's a probl em because you can't see that when
you walk up to him You can't see that a mle away.

Maybe a drug deal er or gang banger, you can see
that com ng. Sonebody |ike him when he's put up in the
same position that he had, a position of authority, he
abused that constantly. He took advantage of that
constantly. He ruined the lives of people that were working
under him That is extrenely serious.

And the defense wants to tal k about the coll ateral
consequences that he has |lost his noney, that he's lost his
pension, and his famly is in turnoil, and isn't that
enough.

Your Honor, what that suggests is essentially like
if you were rich, and this crime costs you noney, well, then
he you suffered enough. But if you don't have any noney,
then it is okay for you to go to jail.

That is not fair. That's not fair that his
puni shnment shoul d be different because he happened to have a
wife that mght no longer be wwth him so therefore, if he
did have a wife, it would change?

The fact that he has a pension that he m ght | ose
it, soif this was a case that involved sonebody that didn't
have a pension, the punishnment should be different?

That is not fair.
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He took on the responsibility of having a
significant job, of having significant responsibilities, and
you get significant benefits, but it works both ways. To
get those significant benefits and you abuse it, there are
significant | osses as well.

Now, M. WIlis talks about the civil suit as being

sonme type of notivation. |If you follow the sequence of
events, that's actually -- that's really factually
i ncorrect, because Mster -- the victins in this case, they

weren't bangi ng down ny door to say, oh, prosecute this
case, oh, go forward, no, don't given hima deal.

Nothing like that. That is typically the case. |If
sonebody has a civil suit, and there's a pending -- there's
also a crimnal matter, then the victins are after the
prosecutors, yes, go after that guy, go after him go after
him because they want to reap the benefits on the civil
side. That actually did not happen in this case at all, at
all, so that is incorrect.

As far as ny interaction with the victins, they did
not have any notivation, and that was evidenced in their --
and quite frankly, it was hard for me to get ahold of them
and | found out why when | finally did, when | | earned about
Louis Ccasio and how his treatnent and how it affected him
how M. Eady affected him

Now, in fashioning a sentence to reflect the
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seriousness of the offense, to pronote respect for the | aw
and just punishnent, it is the Governnent's position that
significant jail tinme is necessary, and a jail tinme between
the range of 21 to 27 nonths.

The seriousness of the offense, your Honor, |
touched upon that earlier, howit involved privacy rights
and how those are rights that are held very dearly in this
country, to pronote respect for the law. | think it is
ironic that we are arguing about pronoting respect for the
| aw for sonebody who was sworn to uphold the law. | think
that that goes towards his history and characteristics. It
goes to the type of person he is, that every day it is his
job to uphold the Iaw, for 20-odd years, that is what he was
supposed to do.

And according to M. WIlis, he actually went to
the coomunity and did other things to encourage other people
to uphold the law So all while doing that, he is breaking
the aw and planning to treat people harshly, planning to
just do horrible things to people, so clearly there is an
i ssue of pronoting respect for the |aw

To afford adequate deterrence in this crimnal
conduct, your Honor, | think that there is an issue of
specific deterrence referring to the defendant as well as to
a general deterrence.

Specific deterrence, | think that the recordings
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bear out the fact that he is soneone that is a vindictive
person that will keep going and going and going until he is
stopped. | think the fact that even after the case started,
he reached out to Ms. Freeman's brother to find out -- to
find out what Ms. Freeman was doi ng and why she passed on

i nformation, know ng that he's not supposed to do that,
think that shows he didn't |learn his | esson.

| think that after the search warrant occurred, and
he didn't know Ms. Freeman was invol ved, and he nentioned
getting Omr -- getting Louis Ccasio for going to the FBI
that shows that he didn't learn his lesson. He is not going
to learn his | esson, your Honor. That is just the type of
person that he is.

Now, in terns of general deterrence, | think that
is actually of particular concern, this issue, because as
both sides agree, this was about nmanagenent and about the
union, and that whole jail is looking to see what's going to
happen to Kirk Eady. Everybody wants to see. All right.
Finally, finally, Kirk Eady got in trouble for what we all
knew he was doing all of this tinme. Everything that he was
doing, finally |law enforcenent stepped in, and they did
sonet hi ng.

Now, let's see howis he going to be treated,
because they know as the dean of discipline in that jail,

Kirk Eady was quick to inpose harsh discipline on people,
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whether it was nerited or not.

Loui s Ccasio, Foley's gone, just because | feel
like it.

Bringing water in, so you could have water on your
shift, take that away.

So there will be a I ot of people | ooking to see
what type of punishnment does Kirk Eady get.

Your Honor, to be quite frank, probation is a joke
inthis case. Probation -- if M. Eady gets probation, he
will be smling. He wll be back at work, and he will be
sayi ng he beat the system CQGuaranteed.

Just one nonent, your Honor.

Your Honor, the defense is still saying that this
was a personal issue, and it had nothing to do with the
union, and | think that that should go towards his
unw | I i ngness to accept responsibility.

| think it is quite clear that this was not
strictly a personal issue. Then why was he tal king about --
why was he delighted by the idea of suing the union and
breaki ng the uni on and maki ng them spend noney?

That is not personal.

Why did he choose to go after the grievance chair
of the union?

What did Daniel Miurray personally do to Kirk Eady?

Not hi ng.
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The only thing Daniel Murray did was he was the
grievance chair of the union that filed I ots of grievances

What did Louis Ocasio personally do to Kirk Eady?

Not hi ng. He was just a president of a union that
filed lots of grievances. It wasn't personal.

Patty Akin, what did she put on her website?

Work-rel ated conplaints or issues about Kirk Eady.

He took it personally. That's for sure. He took

all of these things personally. That doesn't nean it was

personal. Everything was about the union and rmanagenent
relations, and he refuses -- he still has not admtted it.
He still has not.

And in his letter and what he just said, |
apol ogi ze for ny actions, et cetera, et cetera, but no
mention of the fact that he got carried away or whatever in
his zeal to try and deal with the union, or his anger about
themfiling grievances. He still won't -- he still won't
say anything about it. That nmakes a big difference. It
makes a big difference.

Howis M. WIlis going to stand up here and talk
about probation, but still not even have hi m acknow edge
what he di d?

He is still hiding behind this, oh, they said nean
things to ne, sol got alittle carried away.

It doesn't make any sense that -- how is he going
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to get credit or ask for credit fromyour Honor for
educati ng people, doing all of these wonderful things on his

own time, helping the youths, et cetera, et cetera, but when

it comes to his own actions, he still can't admt what he
di d.

Your Honor, it is quite -- it's also human nat ure.
It's very easy to educate people, to stand up there, | am
the Director of the Jail. Yes, you guys should be Iike ne,

and I wll show you the right path.

That is good. It nakes you feel good about
yoursel f, of course. At the sanme tine you are hel pi ng out
others. But at the end of the day, he feels good about
hi msel f, he hel ped out the community, that's great.

But now when it cones to M. Eady acknow edgi ng his
own faults, and his own crimnal acts, it is not sane
acknow edgenent. It's a little hemm ng and hawing. | got a
little carried away. |'ve now |l earned an eye for an eye
makes everyone bli nd.

Admt the fact that you wanted to record themfor
uni on nmanagenent issues, and you were annoyed about the

gri evances.

He will never do it. He's still holding on to that
little bit of resistance. It is like, I amnot going to
admt it. | refuse to admt it, and that's why deterrence

is an issue. That is why respect for the lawis an issue.
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That is why the seriousness of an offense is an issue.

Your Honor, | think that it is also alittle bit
ironic that M. Eady or through his attorney tal ks about his
famly and tal ks about his wife and tal ks about those
things. And | understand at sentencing, the defense brings
all of those things up, and they are allowed to do that, and
out of respect for his famly and out of respect for his
wi fe, the Governnent consciously did not include all the
recordings, and | told M. WIlis that.

There are certain things in there that | think do
go to M. Eady's character and M. Eady's respect or |ack of
respect for his famly, that the Governnent did not include,
and | amnot going any further, but I will just note | think
it's -- there are argunents, strong argunents on both sides
about whet her he respects his famly or doesn't respect his
famly.

And now to tal k about the victins, and whether or
not they exaggerated, and how they enbellished about the way
things are, | think that all of us here, with the exception
of the victins, have been fortunate to work in a situation,
where you haven't been under soneone that did the things
that Kirk Eady did, and you haven't had to go to work and
deal with that type of harassnent and abuse.

It is the Governnent's position, it is really not

fair to say, oh, these victins are enbellishing, they're
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exagger ati ng when you have not been in that position,
because | think every day you have to go to work, and you
are not sure what shift you are going to be on, you are not
sure if just by doing your job, you are going to be treated
fairly or unfairly, that by taking on the responsibility to
represent your fellow co-workers, you are now bei ng harassed
even nore. That's a big problem

THE COURT: But he is not convicted of harassnent,

t hough, right?

MR. FOSTER: Right.

THE COURT: He is convicted of violating the
W retap statute.

MR. FOSTER: Right.

THE COURT: You have spent a lot of tal king about
the inpact on the harassnment end of it --

MR. FOSTER:  Yes.

THE COURT: -- and you are suggesting that | should
take that under relevant conduct in terns of the appropriate
sent ence --

MR. FOSTER: Absol utely, absolutely, your Honor
because | think that both sides agree, this was a -- this
was a collection of events. | think it is inpossible to
just take on these particular days, did he conmt this crine
in a vacuum because it wouldn't nmake sense.

| think the Court nust consi der the reasons,
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whet her -- | nean, sensible or illogical as to why he did
it, and al so ot her surroundi ng events.

He didn't just pick this one way to attack these
victins. There's several ways he attacked them and the
reason why i s because they were heads of the union,
grievance chair of the union, and they had the ability to
essentially try to work for the union, do good things for
the union, and it annoyed him and they did nothing to him
personal | y.

The wi tnesses testified that outside of union
busi ness, they never spoke to him Patty Akin has yet to
speak to him He never even called Pat AKin.

This whole thing, oh, Patty Akin is harassing ne
and doing -- saying all of these horrible things, as was
menti oned by defense countless tines. Kirk Eady is
six-foot-four. He couldn't have called Patty Akin and said,
hey, what's going on? Can we neet? Can we talk about why
you're saying all of these things or -- no. Instead he
decides to intercept her tel ephone calls to find out where
the next plot is comng fron?

That's his mndset, his mndset. That's who he is,
his character. Instead of sitting down and having a
meeting, | amgoing to schene and find a way to intercept
their telephone calls to find out what is going on.

How about just ask?
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How about just try that first and see how t hat
goes?

There are probably a thousand ot her ways and things
you can do before you get there, but he chose not to. He
cut corners. He commtted a crinme, and that is who Kirk
Eady is.

Yes. M. Eady had 20 years of |aw enforcenent
service. M. Eady, | amsure, has done sone good works, but
| think that there are probably 95 percent of the defendants
who appear before you have done sonet hing good at sone point
intime intheir lives. | think it is very rare. There has
probably never been soneone who has never done anythi ng good
intheir life, but that's not the basis as to whether or not
soneone -- it's not the sole basis as to whether or not
soneone shoul d get probation or should go to jail. There
are several other factors, and | tried to nmention them

The fact that he has been in | aw enforcenent for so
long, it is the Governnent's position it cuts both ways.
There shoul d have been no doubt in his mnd that what he was
doi ng was w ong.

As you pointed out, he graduated from Rutgers with
a degree or fromthe Institute of CGrimnal Justice. So from
the time he was 20 years old, he knew this was wong. So he
can't get the benefit of | have been in | aw enforcenent al

of this time. OCh, it was just a nental |apse, but not get
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t he burden of, you know, you are not 17. You're not 20.
You are not sonebody who had no interaction with | aw
enforcenent. All you do is interact wth | aw enforcenent.
Al'l you do is enforce the | aws, and then when you break the
l aw, that nust be consi dered.

For all of those reasons, your Honor, that is why
it is the Governnent's request that that two-point upward
vari ance should be granted, that the guideline |evel should

be a Level 17 -- a Level 16, with the range of 21 to 27

nont hs.

Thank you.

THE COURT: Al right. Thank you.

| have considered the statenents nmade by counsel
today. Frankly, | canme out with no preconcei ved notions of
where | was going to go with this. Gbviously, | had read

t he Probation Departnent report, the Governnent's
subm ssions, the defense subm ssions, the letters, the
victins' positions, the defendant's own letter to the Court,
and the letters that were attached to the defendant's
sent enci ng nmenor andum

Certainly sentencing anot her other human being is
not the easiest part of our job. 1In fact, it is probably
the nost difficult part of the Court's job. Neverthel ess,
it is a necessary part of the crimnal justice system

because when the law is broken and peopl e are convicted of
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commtting a crinme, there is a need to address that through
puni shment, through adequate deterrence, through sentences
that reflect the seriousness of the offense and pronote
respect for the law in general anong all of the other

sent enci ng goal s.

First, as | said, it is necessary that | rule on
t he defendant's and the Governnent's notions for the
different relief that they sought within the guideline.

Wth regard to the defendant's notion for a
downwar d departure for aberrant behavior --

MR. WLLIS: Your Honor, | apol ogize.

May | ask you perm ssion, please, for a brief
recess? | really need to use the nen's room | had sone
surgery done and | --

THE COURT: No problem --

MR. WLLIS: -- really need --

THE COURT: -- no problem M. WIlis. | am saying

yes.
MR. WLLIS: Thank you.
THE COURT: Thank you.
THE CLERK: All rise.
(Recess taken)
THE CLERK: All rise.
THE COURT: Al right. You may be seated.

Thank you.
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So before the break, | was beginning to rule upon
all of the different notions and then ultinmately get to the
sentence in connection with this matter. | amgoing to sort
of do themin the reverse order that they were argued.

The defendant's notion for a downward departure for

aberrant behavior, the defendant largely relied on the

subm ssions. | have read the subm ssions and the argunents
that were made at trial. Certainly, as M. WIlis candidly
admtted to the Court, | would have to start with the

prem se that this was one continuous occurrence of limted
duration, and | find that that is not the case.

| don't think that in fairness to the system that
| could possibly find this under the circunstances. | can
certainly understand why M. WIIlis woul d make the argunent
because of the length of the mnutes involved and what
transpired here, but this was 12 conversations over a period
of time, certainly well planned and executed, which required
the defendant to do certain of different acts to get there.
He had to go into the website. He had to go to PayPal. He
had to get the phone nunbers. This was not aberrant
behavior. It was not of limted duration, and it did take
significant planning | think, so the defendant's notion for
a downward departure for aberrant behavior is denied.

Also, with regard to the issue of the enhancenent

for abuse of trust, clearly the defendant was in fact the
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second in command at the jail. He was in a position of
trust. He was in a position of directing the activities of
others. He was in a position where he could affect the
lives and the job, the quality of the job Iife, the people
that worked under him He utilized the position not only to
obtain personal identifiers on the enpl oyees, but al so used
the position to take action agai nst them by way of, for
exanple, altering their work requirenents and duties, and |
think that that is certainly an abuse of trust under the
enhancenents of the statute, and the two-|evel enhancenent
for abuse of trust is appropriate.

| amgoing to now junp to the Governnent's notion
for the two-level upward variance. The Governnent tal ks
about the circunstances of the offense, the individuals that
were involved, and the fact that it involved the issue of
the privacy interest, which is obviously sonething that is
very sacred and inportant in our society, but that is what
the statute is in fact about. The statute is a statute that
addresses the issue of privacy, the very nature of the
statute is that, and the nature of the circunstances the
def endant did here.

The other issues that the Governnent wants ne to
take into account are the sane type of actions that the
Governnment wants ne to take into account under the 3553

factors in determning the appropriate place to sentence him
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wi thin the guideline suggested range.

| think that certainly the Court has discretion
under 3553, but that the two-level upward variance that the
Governnent seeks, | think is inappropriate in this case
because it really seens to be captured both by the nature
and intent of the statute and al so by the consideration of
rel evant conduct in determ ning where to sentence the
defendant within the applicabl e guideline range.

| also note for what it is worth that even were |
to grant the Governnent a two-level departure, he would have
ended up at a Level 16, and that there is sonmewhat of an
overl ap between Level 16 and Level 14 anyway, where the
Court could sentence the defendant, were the Court to decide
that under the totality of the circunstances here, a
sentence at the top of the range is appropriate. So | deny
the Governnment's notions for an upward variance in
connection with that matter.

The Court al so does note, though, by the way, that
al t hough the Governnent did not nove under the other
gui del i ne section, which | spoke about, under Section 5K2.0,
departures based on circunstances of a kind not adequately
taken into consideration by the guidelines, | do note that
t hat was sonething that was noticed by the Probation
Departnent in their report, and so everyone is on notice

that that is sonething that the Court coul d have consi dered.
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| amnot -- well, | just put it out there on the record
because a substantial invasion of a privacy interest was in
fact involved here and potentially the Court could have
utilized that for an upward departure, even though the
Governnment did not nove on it, but I think it is related to
this issue of economc gain. | think that the econom c gain
enhancenent is an issue that the Court did westle with, as
| said originally, because of the fact that we were devoid
of any cases in the Third Grcuit specifically addressing
it. There is one case in the 9th Crcuit Appeals Court,
whi ch does address the issue.

In that case there was an attorney, who was the
defendant in the case, and he was involved in the illegal
wi retapping for which he gained a litigation advantage,
which inured to the benefit of his client, thus, making the
client happier, and the Court interpreted that as an
i ndirect advantage for the defendant in that case.

| think in this particular case, when one reads al
of the transcripts and the circunstances of the case, it is
certainly one that was inextricably related to union
activity.

The defendant admits or nentions in their argunents
that M. Eady was being attacked by these union peopl e by
virtue of his job, that they were going after his job, that

they were criticizing him that they wote letters to the
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Freehol der Board, and through Ms. Freeman, who had been
hired by the union and who the union refused to fire, that
they were constantly going after himin connection with his
job and in connection with the job that he did as
managenent .

Certainly, taking retaliatory actions agai nst these
peopl e as part of the rel evant conduct and changi ng the job
performance, for exanple, of the union | eader, so he would
not put himin unifornms, and he would not have the ability
to go do union activity inured to the benefit of nmanagenent,
which in turn would create an indirect econonm c benefit upon
t he defendant because he would then be (a) in a better
enpl oynent position vis-a-vis nanagenent, a better
reputation for the way he handl ed things, and nore job
security, because as counsel has argued, they were attacking
hi m and going after his job, so I think that the enhancenent
for indirect econom c gain does apply.

As an aside, as | said earlier, | believe that the
enhancenent under substantial invasion of privacy based on
the specific circunstances and facts of the case woul d have
enabl ed the Court to upwardly depart in any event, sonething
that | amnot doing, but | think that were this enhancenent
not to apply and the Court had not applied for |egal
reasons, the Court could have departed under the facts of

this case on this other theory, which I amnot going to do
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because | find that this enhancenent, in fact, legally
appli es.

So | think that that rules on all of the notions,
so |l end up at the level originally calculated by the
Probati on Departnent, and the question then becones where
within that level is the defendant appropriately to be
sentenced in connection wth this case.

| have taken into consideration the fact that this
is aCimnal Hstory Category of I. This is defendant's
first crimnal conviction, although not necessarily his
first involvenent with the crimnal justice system There
have been other brushes with the law that did not end up in
a conviction and involved things |ike restraining orders,
numer ous notor vehicle issues, et cetera, but not sonething
that would affect the Crimnal H story Category.

It is inmportant to the Court to realize that the
defendant was in fact in a position of |aw enforcenent, that
he was entrusted with the handling of a | arge nunber of
enpl oyees and a | arge nunber of inmates. Predictability,
reliability and trust in the crimnal justice system depends
on people like M. Eady, who are in a position of trust and
in a position of authority to conduct thenselves in a
particul ar way, so as to pronote respect for the |aw and
pronote the reliance of the public that those entrusted with

that kind of power were utilized appropriately, sonething
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that the defendant in this case failed to do.

He was the Deputy Director of the Hudson County
Correctional Facilities and had to know by virtue of his
training and position that secretly recording these
correction officers' and other individuals' conversations
wi thout their perm ssion was a serious violation of their
privacy.

And then under the relevant conduct in this case, |
think that a lot of the comments nade by M. Foster were
correct and cane through in the conversations that he had
with Ms. Freeman, which were consensually recorded, where he
of ten bragged about in very graphic clear terns, not only
about the fact that he was recording them but what
specifically he was going to do to these people, and that he
woul d do it because he can, he said, or he could on
occasi on.

Taking all of these itens under consideration and
under st andi ng that the sentence should at the end of the day
reflect the seriousness of the offenses, and this the Court
views as a serious offense, pronote respect for the | aw and
for others simlar situated in | aw enforcenent and in
positions of power and responsibility, the Court should
understand that that is inportant.

Yes, | understand that M. Eady al so has a good

side to him M heart goes out to his famly. They appear
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to be a famly that is close and that is supportive of each
other, and there are fall outs when people get involved in
crinme, and a lot of tinmes the famlies are the recipients of
that fallout, as | amsure is the case here.

Yes, M. Eady has sustained sone additional
punitive things that have happened to him such as the |oss
of his job, his pension, et cetera, but these were
occasi oned by virtue of his own actions. | do agree with
M. Foster that a nessage to other people in the | aw
enforcenent community and in the correctional facility
community, that a sentence has to be appropriate and afford
adequat e deterrence to those people and protect the public
and ot her enpl oyees fromthese types of actions is needed.

The defendant did conme across with a certain anount
of anger, | guess is the best adjective that can be used, in
descri bing the defendant's actions in connection with this
matter, a vengefulness, and | think there is an issue with
mental health here that | think the sentence should al so
addr ess.

So having taken all of these things into
consideration, it is the judgnment of this Court pursuant to
the Sentencing Reform Act of 1984, that the defendant, M.
Eady, be commtted to the custody of the Bureau of Prisons
to be inprisoned for a termof 21 nonths. | think a

sentence at the upper part of the guideline range is
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appropriate under the circunstances of this case, the
position of M. Eady, the nature of the way that this crine
was commtted, and the fallout to the victins.

Upon rel ease frominprisonnent, he is to be pl aced
on supervised release for a termof three years.

Wthin 72 hours of release fromthe custody of the
Bureau of Prisons, he is to report in person to the
Probation Departnent in the district to which he is
rel eased.

Wil e on supervised release, he is not to commt
anot her federal, state or local crine. He is prohibited
from possessing a firearmor other dangerous device, and is
not to possess any illegal controlled substance and is to
conply with the other standard conditions that have been
adopted by this Court.

Based on the information that | have before ne, it
appears that the defendant is not involved in drug abuse or

drug use, or substance abuse, so | amgoing to excuse him

from mandatory drug testing. However, he could be requested

to submt to drug testing during the period of supervision,
if the Probation Departnent determnes that he's a risk for
subst ance abuse.

In addition, he is to conply with the speci al
conditions regarding nental health treatnent, as well as

sel f - enpl oynent busi ness di scl osure, and cooperate with the
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Probation Departnent in the investigation and approval of
any position of self-enploynent or any independent
entrepreneurial or freelance enpl oynent or business activity
in connection with this matter.

| amgoing to also issue a special condition of an
occupational restriction as far as working for any | ocal
state, federal or private correctional services, whether
public or private, w thout specific perm ssion fromthe
Court. | think that there is a reasonabl e direct
rel ati onship between the defendant's occupation and busi ness
in this case, and the conduct that was relevant to the
conviction, and it is for the period of probation, so it is
for a period that is of a mnimumtine frame and to a
m ni mum extent necessary to protect the public.

There is an issue of the fine. You are prohibited,
M. Eady, fromincurring any new credit charges or
additional lines of credit or getting any |l oans or
obl i gati ons by what ever known neans w thout the approval of
the Probation Departnent, and you are not to |iquidate any
interest in any assets unless it is in direct service of any
fine that the Court may issue in connection with this
matter.

| am al so issuing a special provision that you are
not to contact any of the victins of this offense, and that

i ncludes any direct or indirect contact wwth the identified
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victins.

| amgoing to order that a fine in the anmount of
$4,000 be paid. | find that the defendant does not have the
ability to pay the fine in one lunp sumat this tinme wthin
t he guideline range. That fine, however, is due
i medi ately, and | recommend that the defendant participate
in the Bureau of Prisons' Inmate Financial Responsibility
Programto pay the fine. |If he does participate in that
program the fine is to be paid fromthose funds at an
equi val ent rate of $25 every three nonths.

If the fine is not paid prior to the conmencenent
of supervision, then he is to satisfy the anount due in
nmonthly installments of no | ess than $250 conmenci ng 30 days
after he is released from confi nenent.

He is also to notify the United States Attorney of
this District wwthin 30 days of any change of mailing or
resi dence address that occurs while any portion of the fine
remai ns unpai d.

There is a one-hundred-dol |l ar assessnment that has
to be paid in connection with this matter

M. Foster, what is your position on voluntary
surrender ?

MR. FOSTER:  Your Honor, the CGovernment really --
mean, to be fair to M. Eady, there hasn't been any

i ndi cati on of --
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THE COURT: Has there been any indication during
t he period between the conviction and today --

MR. FOSTER:  No.

THE COURT: -- that he has contacted the victins,
harassed the victins, threatened the victins, anything |ike
t hat ?

MR. FOSTER: No, your Honor.

THE COURT: Al right.

Qobviously, that is a special condition of the
voluntary surrender. Were you to find that anything Iike
that has occurred, | certainly would entertain changi ng
that. But | think voluntary surrender is appropriate in
this case, and | amgoing to | et himsurrender hinself to
the institution designated by the Bureau of Prisons, and
am al so going to recormmend that he be designated to a
facility for service of his sentence that is as near as
possible to his hone address to facilitate visitation of his
young daughter and famly.

M. WIlis, you know that there is a right to
appeal in connection with this matter, and that if your
client cannot afford it, he can ask the Cerk of the Court
to file a Notice of Appeal on his behal f.

WIIl there be anything else for nme to decide?

MR. FOSTER: Nothing fromthe Governnent.

MR. WLLIS: No, your Honor.
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THE CLERK: All rise.

(The matter concl uded)
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