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Superior Court of New Jersey, Chancery Divislon,
Cape May County.
Anne C. BORGER, Plaintiff,
v,

BOROUGH OF STONE HARBOR, a municipal corporation of the State of New Jersey; James G. Wood,
Mayor; Robert J. Fitzpatrick, Coundlman and Chalrman of thePolice Committee; Eric ). Arenberg,
Councilman and a member of the PoliceCommittee; Louls C.Clelland, Councilman and a member of
the Police Committee, and William B.Donohur, Chief of Police; jointly, severally and in the
alternative,Defendants.

Decided Feb, 19, 1981.

Discharged probationary police officer brought an action seeking reinstatement and damages. On
officer’s order to show cause, the Superior Court, Chancery Dlvision, Cape May County, Haines, J. 5.
C., held that: (1) officer was not entitled to a hearing before being dismissed under rule In Owen v,
City of Independence, and (2) officer's probationary appointment was proper and she was not entitled
to the written complaint and hearing required In the case of a permanent appointee prior to her
discharge, in that while the municipality was not a dvil service municipality, and in such a
municipality there Is statutory authority to make probationary appointments, but no such authority
for thelr termination, it was unlikely that Legislature intended to require written complaints and
hearings as a condition to the discharge of a noncivil service employee when such procedures were
not necessary In the case of a civil service employee.

Motion denied.
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[1] KeyCite Notes

=92 Constitutional Law
¢=92XI1 Due Process of Law
¢=92k278.4 Regulations Affecting Public Officers and Employees
92k278.4(5) k. Proceedings and Review. Most Cited Cases

Discharged probationary police officer was not entitled to a hearing before being dismissed under rule
in Owen v. City of Independence where police officer was discharged without comment and no
publicity attended termination of her employment contract, in that under rule In Owen affirmative
deprecatory action must occur which affects reputation of the discharged employee before due
process requires a hearing. U,S.C.A.Const. Amends. 5, 14.

[2] KeyCite Notes

¢&=231H Labor and Employment
&=231HXII Labor Relations
$=231HXII(E) Labor Contracts
<=231Hk1268 Construction
o=231Hk1269 k. In General. Most Cited Cases
(Formerly 232Ak244 Labor Relations)
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While collective bargaining agreements between union and municipality are enforceable, they cannot
confer powers upon a municipality which are not established in the first instance by the Legislature.

&

[3] KeyCite Notes

<=361 Statutes
<-=361VI Construction and Operation
¢=361VI(A) General Rules of Construction
<=361k223 Construction with Reference to Other Statutes
©=361k223.2 Statutes Relating to the Same Subject Matter in General
o=361k223,2(1) Statutes That Are in Pari Materia
©=361k223.2(21) k. Municipal Corporations. Most Cited Cases

Statutes governing police training requirements, which are contained In title relating to state
government, departments and officers, a title which Includes regulations affecting municipalities
generally, must be read in pari materia with municipal and civil service statutes relating to police
employees. N.J.S.A, 11:1-1 et seq., 40A:11-1 et seq., 52:1-1 et seq., 52:17B-68, 52:178-69.

[

(4] KeyCite Notes

=268 Municipal Corporations
=268V Officers, Agents, and Employees
¢~268V(B) Municipal Departments and Officers Thereof
&=+268k179 Police
¢=268k184 Appointment of Policemen
o=268k184(2) k. Eligibllity, Examination, Certification, and Qualification. Most Cited

Cases

Statutes governing police training requirements apply to all police officers and establish a
classification of temporary or probationary employment for them in all municipalities, N.).5.A.

@

[5] KeyCite Notes_
&=268 Municipal Corporations
=268V Officers, Agents, and Employees
o=268V(B) Municipal Departments and Officers Thereof
¢=268k179 Police
¢=268k185 Suspension and Removal of Policemen
&=268k185(7) k. Charges. Most Cited Cases

Probationary appolntment of police officer to municipal police force was proper and she was not
entitled to the written complaint in hearing required in the case of a permanent appointee prior to her
discharge even though municipality was not a civil service municipality, and no statute other than
statute dealing with civil service communities makes any provision for discharge of a probationary
police officer, In that under police training laws municipality had statutory authority to make
probationary appointments, and It was most unlikely that Legislature intended to require written
complaints and hearings as a condition to discharge of a noncivil service probationary officer when
such procedures were not necessary In case of a civil service probationary officer. N.J.5.A. 11:22-6,

40A:14-122, 40A;14-147, 52:17B-68, 52:17B-69.
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+xg50 *298 Carmen H. Alvarez, Cape May, for plaintiff (Holmes & Alvarez, Cape May, attorneys).
W. M. Balliette, Jr., Wildwood, for defendants (Cafiero & Balllette, Wildwood, attorneys).

HAINES, 1. 5. C,

Anne C. Borger received a one-year probationary appointment to the Stone Harbor, New Jersey,
police force. After serving as a police officer for several months, but less than a year, she was
discharged, without stated reasons or a hearing. She then filed this sult, seeking reinstatement and
damages. This opinion s written in response to an order to show cause obtained by her to enforce her
demand for a hearing. The facts as to this issue are not In dispute and the question of procedural
rights may be decided as a matter of law. Judson v. Peoples, 17 N.J. 67, 110 A.2d 24 (1954).

[11 @ Plaintiff, relying upon Owen .Ljﬁ_ofjmpfadgma,_ﬂiw_ﬁ,_ﬁzmw..13_13_,_5_3
L.Ed.2d 673 (1980), first argues that she was entitled to a hearing before being dismissed. That
decislon, however, requires a hearing only when the dismissal **960 stigmatizes the discharged
employee. In Owen a police chief was discharged in the course of an Investigation of his department,
during which a member of the city's governing body made a public statement Iimplicating the chief in
highly improper activities. In a later criminal proceeding against the chief the prosecutor falled to
obtain an Indictment. The stigma was obvious. In the present case plaintiff was discharged without
comment. No publicity attended the termination of her employment contract. It is nevertheless
argued that these circumstances, %299 coupled with an alleged failure on the part of the Stone Harbor
Police Department to keep plaintiff informed as to the quality of her performance, created a stigma. 1
disagree. If this reasoning were applicable, any and every discharged public employee would be
entitled to a hearing. This is not the law laid down in Owen. On the contrary, affirmative deprecatory
action must occur which affects the reputation of the discharged employee before due process
requires a hearing. Here, Borger was not the victim of such action. She is not entitled to a hearing on
the theory of Owen.

She advances the further argument, however, that applicable New Jersey statutes require a hearing
in her case. She was employed for one year as a probationary employee, as required by the existing
collective bargaining agreement between the PBA and the Borough of Stone Harbor. In a Civil Service
community a probationary police officer may be discharged without a hearing during the term of
probation. N.J.5.A, 11:22-6 requires new appointees to serve a probationary period of 12 months and
requires no hearing in the event of a discharge during that time; a written notice that a permanent
appointment will not be made is sufficlent. However, Stone Harbor is not a Civil Service rmunicipality.
Its authority to establish a police department Is found In N.).S.A, 40A:14-118, a part of a general
revision of municipal statutes adopted In 1971. The revision authorizes only two municipal
dassifications for police officers: special police officers, N.).S.A. 40A;14-146, and permanent officers,
N.J.S.A. 40A:14-128. The appointment of "temporary employees in emergencies, or for certain
spedified parts of the year, as needed,” Is provided for in N.J.S.A. 40A:14-122, The revision does not
authorize a non-Civil Service probationary appointment to a police force.

[2] @ Stone Harbor suggests that the appointment was proper because It was required by reason of
its collective bargaining agreement. While these agreements are enforceable, *300 Stone Harbor v.
wildwood Local, 59, P. B, A., 164 N.).Super. 375, 396 A.2d 607 (App.Div, 1978), certif. den.81 N.).
270, 405 A.2d 815 (1979), they cannot confer powers upon a municipality which are not established
in the first Instance by the Legislature. Under our Constitution, while powers granted to municipalities
are to be construed liberally, those not granted are reserved to the State. Paramus v. Martin Paint
ﬂ&m&ﬂlﬂl&umﬁﬂi&i&.&lﬂﬂﬂ&ﬂﬂﬂﬂ, app. dism. 128 N.).Super. 138, 319 A.2d
256 (App.Div. 1974). Consequently, the probationary requirement of the collective bargaining
agreement must be disregarded unless it was authorized by statute.

Borger was permitted to carry a weapon when she was off duty. As a consequence, she could not
have been a spedal officer, since N.).S.A. 40A;14-146 provides that "no ... special policeman shall
carry a revolver or other similar weapon when off duty.” It is clear that she was not a temporary
officer hired on an emergency basls, Consequently, she would enjoy the only classification left, that of
permanent officer. Under N.J.5.A. 40A:14-128 her employment would be *Indeterminate and
continuous during good behavior and efficiency,” and, pursuant to N.).S.A. 40A:14-147, she could be
discharged only for just cause, after belng served with a written complaint and recelving a hearing.
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[3] @ This analysis reflects Borger's position, but it falls to consider the effect of N.J.S.A, 52: 17B-
68 and 69. Sectlon 68 provides:

**961 Every municipality and county <hall authorize attendance at an approved school by persons
holding a probationary appointment as a police officer, and every municipality and county shall
require that no person <hall hereafter be given or accept a permanent appointment as a police officer
unless such person has successfully completed a police training course at an approved school....
(Emphasis supplied)

Section 69 adds:

Notwithstanding the provisions of R.5. 11:22-6, a probationary or temporary appointment as a police
officer may be made for a total period not exceeding 1 year for the purpose of enabling a person
seeking permanent appointment to *301 take a police training course as prescribed In this act ... No
person shall be permitted to take a police training course unless he holds such probationary or
temporary appointment.... (Emphasis supplied)

These statutes are not a part of Title 11, “Civil Service”, or Title 404, “Municipalities and Countles”; as
a part of Title 52 they relate to state government, departments and officers, a title which Includes
regulations affecting municipalities generally. They must therefore be read in pari materia with
municipal and Civil Service statutes relating to police employees. Mimkon V. Ford, 66 N.J. 426, 332

A.2d 199 (1975).

[4] The reference In N.J,S.A. 52:17B-69 to “the provisions of R.S. 11:22-6" does not limit its
application to Civil Service employees. On the contrary, it must be read with N.).S.A. 52:17B-68 as
applying to all police officers, whether employed by Civil Service or non-Civil Service municipalities.
There Is no logical basis upon which to distinguish police employees in these two categories of
municipalities in terms of training requirements. The reference to R.S. 11:22-6 appears only because
that sectlon of the Civil Service Law, at the time of the passage of N.),S.A. 52:17B-69, permitted
probationary appointments of only three months; it has been amended since to provide for cne-year
appointments, and now coincides with the training statute. The legislative declaration enacted as a
part of the statutory scheme of compulsory training provided In part
.. that the present need for improvement (in the administration of local and county law enforcement)
can be substantially met by the creation of a compulsory educational and training program for
persons who seek to become permanent law enforcement officers wherein such persons will be
required, while serving in a probationary capacity, prior to permanent appointment, to receive
efficient tralning In this profession provided at facilities selected, approved and inspected by a
commission created for such purpose....
The Legislature made no distinction between police officers subject to Civil Service laws and those not
so subject. It follows that the training laws apply to all police officers and establish a classification of
temporary or probationary employment for them In all municipalities. Were the statutes read
otherwise, *302 municipalities would not be able to employ permanent police officers, since no
person may be given a permanent appointment unless a police training course has been completed
successfully, and no person may take that course unless a probationary or temporary appolntment is
held.
Y
[5]1 “ 1t Is apparent that the Legislature, in using the word “temporary” in the training statutes, did
not intend to refer to police personnel appointed under N.).S.A, 40A;14-122 for emergency duty or
for “parts of a year, as needed.” On the contrary, the legislative declaration underlines the Intention
to create “a probationary or temporary appointment” classification for the purpose of establishing a
well-tralned permanent police force, something very different from an emergency force. The words
*probationary” and “temporary" are therefore to be read interchangeably.
A further problem arises from the fact that no statute except N.J.S.A. 11:22-6, dealing with Clvil
Service communities, makes any provision for the discharge of a probationary police officer. Thus, in
a municipality **¥962 that has not adopted Civil Service there is statutory authority to make
probationary appointments but no such authority for their termination. It s most unlikely, however,
that the Legislature intended to require written complaints and hearings as a condition to the
discharge of a non-Civil Service employee when those procedures are not necessary Iin the case of a
Civil Service employee. In addition, these protections are specified in N.).S.A. 40A:14-147 only for
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permanent police personnel. The fallure to provide them for any other classification of police officer is
a strong Indication that they are not required with respect to these classifications.

I conclude that Officer Borger's probationary appointment was proper and that she Is not entitled to
the written complaint and hearing required in the case of a permanent appointee. Consequently, her
motion must be denled. .

M.).Super.Ch,, 1981.

Borger v. Borough of Stone Harbor

178 N.).Super. 296, 428 A.2d 958
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