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Proceeding to review a determination
and decision of Department of Civil Service
which suspended a fireman without pay for
15 months, The Superior Court, Appellate
Division, 71 N.j.Super. 143, 176 A2d 527,
reduced the suspension to six months and
the town's petition for certification was
granted. The Supreme Court, Hall, J., held
that where notice of charges against town
fireman, who was a civil service employce,
was limited to three charges of tardiness
occurring within the previous four weeks, it
was improper to consider fireman’s past
record in determining the penalty when
there was no adjudicated disciplinary ac-
tion more recent than one occurring ap-
proximately seven years before the hearing
and no proof that log entries by superiors
of prior tardiness had been admitted by fire-
man and when there was no competent evi-
dence of any recent warnings,

Fudgment of Appellate Division af-
firmed.

I. Munlicipal Co_rporatlons @&=218(9)
Officers G&=72(2)

Civil Service Commission has power
to modify disciplinary action taken by ap-
pointing authority against a town cmployee,
who is a civil service employee, and Com-
mission is required, on a de novo hearing
on appeal from municipal action, to rede-
termine penalty even where only issue may

be propriety of penalty imposed below.
186 A 2d—7

R.S. 11:3-1 to 11:18-2, 11:15-2 to 6, 11:-
191 to 11:26-1, 11:22-38, N.J.S.A.; N.J.
S.A. 11:2A-1,

2. Officers €&=72(2)

A court has power to change a penalty
fixed against a civil service employee at the
Iocal level or on administrative appeal, and
court may itself determine appropriate pun-
ishment. Const.1947, Art, VI, § V, par. 3;
IR, 1:5-4(b), 2:5, 4:88-13.

3. Officers €69.8, 72(2)

Notice of prospective penalty is not a

clement of statement of charges
against a civil service employee, and fire-
man suffered no ultimate prejudice by fail-
ure of original notice from appointing au-
thority to inform him of prospective penalty
when he knew at time of de novo appeal
hearing that town sought to discharge him,
and Civil Service Commission to which ap-
peal was taken was not precluded from or-
dering removal if it should determine that

removal was the appropriate penalty. R.S.
11:22-38, N.J.S.A.

vital

4, Officers €=69.8, 72(2)

A civil service employee cannot legally
be tried or found guilty on charges of which
he has not been given plain notice by the
appointing authority, and de novo hearing
before Commission on administrative ap-
peal is limited to the charges made below.

§. Officers €=269.7, 69.8

Just cause for dismissal of a civil serv-
ice employee can be found in habitual tardi-
ness or similar chronic conduct, but a tardy
employee is entitled to know that he is be-
ing charged for being chronically tardy.
R.S. 11:22-38, N.J.S.A,

6. Officers ¢=69.8

Charges against fireman made by ap-
pointing authority limited to three single in-
stances of tardiness within previous four
weeks was not sufficient to put employee on
notice that he was being charged with
chronic tardiness for which he could he dis-
missed. R.S. 11:22-38, N.J.S.A.
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7, Officers €=72(1)

A civil service employee’s “past rec-
ord” cannot be utilized to prove a present
charge in a disciplinary proceeding which
is not one of habitual misconduct, but it
may be resorted to for guidance in deter-
mining the appropriate penalty for the cur-
rent specific offense. R.S. 11:15-5, N.J.S.A.

8. Officers &>72(1)

“Past record” of a civil service em-
ployee which may be referred to in a dis-
ciplinary proceeding for guidance in deter-
mining appropriate penalty for current spe-
cific offense includes employee’s service
ratings, employee’s reasonably recent his-
tory of promotions, commendations and the
like, ‘and formally adjudicated disciplinary
actions as well as instances of misconduct
informally adjudicated by having been
called to employee’s attention or admitted
by him, but such history should be formally

introduced in evidence at hearing by party

desiring to have it considered,

9. Officers €&»72(1)

It is not necessary that punishment of
a civil service employee bear a reasonable
relation to offense presently charged de-
spite an admissible past record,

10. Ofiicers ¢=72(1)

Where notice of charges against town
fireman, who was a civil service employee,
was limited to three charges of tardiness
occurring within previous four weceks, it
was improper to consider fireman’s past rec-
ord in determining penalty when there was
no adjudicated disciplinary action more re-
cent than one occurring approximately
seven years before hearing and no proof
that log ecntries by superiors of prior
tardiness had been admitted by fireman and
when there was no competent evidence of
any recent warnings.

11, Officers €&=72(2)

Paragraph granting Civil Service Com-
mission power to modify or substitute an-
other penalty for that imposed upon a civil
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service employee by appointing authority
and paragraph specifying and limiting pen-
alties which Commission may impose in any
event must be read together, R.S. 11:15-6,
N.J.S.A,

12. Officers €=69.12

Suspension of a civil service e¢mploycee
for disciplinary purposes cannot extend be-
yond six months and such limitation is
mandatory rather than directory. R.S. 11:-
15-6, N.J.S.A..

3. Officers €=69.12

Towns €=28

Six months’ suspension of town fire-
man on charges of being tardy three times

in previous four weeks was a proper pen-
alty, R.S. 11:15-5, N.J.S.A,

—————rr——s.

Samuel L. Hirschberg, West New York,
for appellant,

Sydney I. Turtz, West New York, for
respondent Bock (Cohen & Turtz, West
New York, attorneys).

William L. Boyan, Deputy Atty. Gen,, for
respondent Dept. of Civil Service (Arthur
J. Sills, Atty. Gen,, attorney, William L.
Boyan, Trenton, of counsel).

The opinion of the court was delivered by

HALL, J.

This is a civil service case. The respond-
ent Bock, a fireman of the Town of West
New York in the classified service, was
dismissed from his position by the appoint-
ing authority after a hearing on charges.
He appealed to the Civil Service Commis-
sion which, following a de novo hearing, re-
duced the penalty to suspension without pay
for a period of approximately 15 months.
On appeals from the Commission's judg-
ment by bath the town and Bock, R.R. 4:-
88-8, the Appeliate Division modified the
punishment to a 6 months’ suspension but
otherwise affirmed:. 71 N.J.Super, 143, 176
A2d 527 (1961). We granted the town's
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petition for certification. 37 N.J. 135, 179
A2d 569 {1962). Involved are important
questions under the civil service law with
respect to discipline of employees in the
municipal service. Some further detail of
the facts is necded to point up the several
issues, which have proliferated during the
course of this originally uncomplicated mat-
ter.

On October 7, 1939 Bock was served with
charges signed by the town fire chief. The
document was a form entitled “Preliminary
Notice of Disciplinary Action,” required at
the time by the State Department of Civil
Service to be served on a permanent em-
ployee in the classified service against
whom disciplinary action beyond a S5-day
suspension was proposed to be taken. The
first item printed on the form reads: “You
are hereby notified that, pending hearing,
vouare * * * suspended” fora specified
period, “removed”, “demoted” from one
named position to another, or “fined” an
inserted amount. The choice was to be
made by placing a check mark in a square
opposite the selected alternative. Then fol-
lowed a space for typing in the reasons,
which constitute the charges. The body of
the form concluded with this statement:
“Before final action is taken in this case a
hearing wilt be held, at the time and place
stated below, at which time you may appear
and offer any evidence or testimony in your
defense.” :

In Bock’s case, a mark was placed in the
square opposite “suspended” but the print-
ing and spaces for designating a period of
suspension ‘were crossed out. .All other
squares were left blank. The charges were
specified as 3 separate instances of viola-
tion of fire department regulations consist-
ing of tardiness in reporting for duty,
varying from 15 minutes to a half hour, on
3 named dates within the preceding 3 or 4
weeks. The notice ended with a designa-
tion of the time of hearing, some 6 days
after service of the notice, before the ap-
pointing authority, who, in this case, since
West New York was governed by the com-
mission form, was the Director of Public

Safety. There was nothing to indicate that
dismissal was the contemplated penalty or
that anything but the 3 recited instances of
tardiness was to be considered.

At the hearing the matter was prosecuted
by the assistant town attorncy. Bock ap-
peared without counsel and was first asked
to plead to the 3 charges of lateness. He
replied that he was guilty. Following the
pica, the municipal attorney advised that,
“in view of the previous record of Fireman
Bock * * * we procecd to establish” not
only guilt of the present charges, “but also
present” Bock’s “complete background” in
the department. Proof of the current of-
fenses was then given by Bock’s company
commander, The department chief was
calted to testify “as to the status of Fireman
Bock in reference to charges or tardiness in
the past against him.” Bock objected,
asking whether his penalty was to be judged
on the past or on present charges and
adding “It may show bias to my penalty.”
The Director replied that the present
charges were added to his past record and
that ke “must know the entire record to de-
termne the entire penalty.,” The chief then
testified from Bock’s personnel file as to
5 offenses between 1943 and 1952, mostly
for tardiness, as to which charges had been
preferred, guilt found and penalties im-
posed, in no case exceeding suspension or
fine for longer than 15 days. He further
read entries of numerous other instances of
tardiness, some trivial, some serious, during
the years 1948 through 1956 from the com-
pany journal records and daily reports
made by the commanding officer at the time.
As was clicited when the same subject
matter was explored at the hearing before
the Civil Service Commission, West New
York has no time clock or roll-call system
and the attendance record is taken by the
officer in charge at the particular time sim-
ply noting on the log who is present in the
fire house at the appointed hour, There
was no proof presented to the Director to
substantiate these entrics or to establish
that they had ever been admitted by Bock.
In addition, it appears that the so-called
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personne]l record consisted only of nota-
tions of promotions, commendations, and
adjudicated disciplinary charges and did
not amount to a record of scervice relative
to efficiency. Sece R.S. 11:22-35; N.J.S.A,
and Commission Rule 56 (1949).

At the conclusion of the testimony, the
Director announced :

“If your past record were one that
could be casily dismissed or overlooked,
I could then feel free to judge you on
today’s charges and finc you in accord-
ance with that and forget the incidents,
but for the welfare of the West New
York Fire Department and T feel, for
your own welfare, so that this condi-
tion that you are creating by constant
tardiness and neglect of duty shall be
avoided in the future and to kcep the
morale of the West New York TFire
Department on the high plane it justly
deserves, 1 find you guilty and, there-
fore, must dismiss you from the West
New York Fire Departinent st'lrtmg
immediately.”

This was the first indication to Bock that

dismissal from his position was involved.
After Bock's protest, the Director added:
% % % today's charges are not the only
charges that are involved. The charges
date back since you have joined the De-
partment * * *" The town thereafter
filed with the Civil Service Commission a
copy of the required noticé to Bock, eatitled
“Final Notice of Disciplinary Action”, N.J.
S.A. 11:22-38, Commission Rule 59 (1949},
which again recited only the 3 tardiness
charges upon which he had been found

1. .An appeal to the Commission from inu-
nicipal nction must be heard de novo
and determined only on evidence pre-
sented anew to it; RS, 11:22-39,
N.J.S.A.  DBorough of Park Ridge v,
Salimone, 36 N.T.Super. 485, 408, 116 A,
24 332 (App. Div.1953), affivmed 21 N,
28, 120 A2d 721 (1938): Sullivan v.
Roe, 18 N1, 156, 161, 113 A.2d 1 (1935) ;

Newark v. Civil Service Commission, 114
N.IL. 406, 413, 177 A, 121 (Sup.Ct.
1935), The testimony taken at the loeal

hearing has no place before the Commis-
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guilty and set forth that he had been re-
moved by reason thercof,

Bock then engaged counse! who filed a
letter notice of appeal with the Commission,
N.J.S.A. 11:22-38; R.S. 11:22-39, N.J.S.A.
Two grounds were specified: first, that the
penalty of removal had been dictated by
political reasons rather than'any infractions
of the rules and, second, that the penalty
was too harsh and entirely out of line with
the offenses committed. During the course
of the subsequent hearing it was made plain
thdt the latter gronnd was intended to en-
compass a claim that Bock had actually
been tried and found guilty below on what
amounted to a charge of chronic tardiness
constituting continual neglect of duty and
that he had not heen notified of such
grounds in the charges served upon him;
and, in addition, that, in any event, the in-
stances of tardiness taken from the log
books should not be considered since they
were not substantiated and had never been
adjudicated formally or informally, At the
outset of the hearing, one of the two sitting
Commissioners raised the further question
that the notice originally served on Bock
did not indicate removal was contemplated
and he might therefore have been Iulled
into a false sense of security in making no
defense before the municipal authority.

It was stipulated that Bock had pleaded
guilty below to the 3 charged incidents of
tardiness and no evidence was offered to
dispute his guilt thereof. The proofs of-
fered by the town took substantially the
same course as at the municipal hearing and
were received over objection based on the
claim noted aboves® The Commission -did,

sion and is not properly reviewable.
County of Fssex v. Civil Service Com-
mission, 93 N.J.L. 671, 675, 121 A, 695
(Sup.Ct.1923). The proceedings and evi-
dener at the Joeal hearing hercinbefore
described were not before the Commis.
sion except for the previously quoted
paragraph stating the- Direetor’s conclu-
sions, which was introduced when he was
cross-examined. The full record thereof
is before us, however, by virtue of its
inclusion in the town's '11)1wndi§c fileldl with
the Appellate Division in order to sup-
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however, limit the proof of so-called prior

offenses to those beginning with the year
1952 on the ground that earlier instances
were too remote. The proofs as so limited
showed one disciplinary action, based on a
charge of tardiness in 1952, resulting in a
fine amounting to Z weeks’ pay and a warn-
ing as to the next offense, and a log record
of some 20 instances of tardiness within the
next 7 years. Of these none occurred in
1959 beyond the 3 which are the subject of
the current charges and only one in 1938,
There was no substantiation of any of these
log entries and no proof of any admission
by or warning to Bock with refercnce there-
to.,

The decision of the Civil Service Com-
mission was not rendered until 11 months
after it had heard the appeal—an uncon-
scionably long time? We are advised by
counsel for the Commission that the delay
was occasioned because the two Commis-

port a contention that the Commission
has no power to modify a lpeally imposed
penalty, absent a clear abuse of disure-
tion which is not the case here.

One other position was asserted before
the Commission by Bock. ¥e had tenure
as a paid municipal fireman under N.J.
S.A. 40:47-0 as welt as civil service pro-
tection. The provisions of the civil scrv-
jee law governing the municipal service
save wrights given employees of police
and fire departments under any other law.
R.&  11:22-24, N.JSA, Under tle
tenure statute. as amended by L.1947, c.
292, a municipal hearing on charges may
be held no sooner than 15 days after
gervice of the charvges. Xere the hear-
ing was at an eavlier date. Iock moved
before the Commission to dismiss the
charges on that ground.. It held con-
trolling the provisions of the civil serv-
ice law, which  provides only that the
municipal employce must be allowed “a
reasonable time to make answer to the
charges. N.JS.A. 11:22-35. On his
cross-apneal to the Appellate Division,
Bock asserted the peint again.  That
tribunal, without passing on which stat-
ute controlled, found it to be without
substance in any event because no objec-
tion had been made at the municipal level
and a guilty plea rather than a defense
had been entered there, 71 N.FSuper,
at page 151, 176 A.2d at 530. Since the
contention is not renewed before us, we

sioners were unable to agree upon a conclu-
sion earlier. Be that as it may, the great
lapse of time led to a peculiar result. It was
first held that Bock was not liable to remov-
al under any circumstances because that
contemplated disposition was not indicated
by an appropriate marking on the notice of
charges served upon him, and he had been
led to plead guilty by what later proved to
he an erroncous notion that he faced at
most a suspension, such disciplinary meas-
ure being the only one checked on the form.
We take it this holding was reached as
matter of law since there was no evidence
on the question. It was further heid that
the municipal authority “erred in using
* % % opast alleged acts of tardiness in
establishing the charges upon which he
based his dismissal” We read this to mean
the Commission decided, on the basis of the
carfier quoted conclusions of the Director,
that Bock had actually been tried and con-

need not comment upon it or pass upon
the broader question, raised by the Com-
mission’s basis of decision, of the rela-
tion, as to procedural matters, betwecn
a tenure law and the civil service act
where an employee is protected by Doth.
See Edelstein v. City of Asbury Park.
12 N.J.8uper. 509, 512, 79 A.2d 860 (App.
Div. 1931): ef. Wildwood v. Neiman, 44
N.J.Super, 209, 129 A.2d4 906 (App.Div.
1957).

2, R.&, 11:15-6, N.J.8.A., a provision of the
civil sorvice law relating to the state
service, eays: “The commission shall,
within fifteen days after the completion
of the * * * learing, and sconer if
practicable, render a decigion * * k7
On the assumption that this provision
is applicable to the municipal service as
well by reason of NJ.S.A, 11:2A-1 (a
subject to be later discussed in another
connection), it tas been held to be direc-
tory and not mandatory, - Dutcher v, De-
partment of Civil Serviee, 7 N.J.Super,
156, 160-161, 72 A.2d 393 (App.Ddiv.
1050); Orange .v. DeStefano, 48 N.J.
Super. 407, 414, 137 A.24 593 (App.
Div.1938). XNonetheless, the statutory
language expresses o strong legislative
policy ‘of prompt determination for sclf-
evident reasons, which slould be econ-
scientiously adhered to as far as is hu-
manly possible.
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victed on charges of habitual and chronic
tardiness and neglect of duty, of which he
had been given no notice, rather than on the
3 specific instances of tardiness listed. No
mention was made of Bock’s contention that
the log entries of lateness could not be
considered in any event because they were
neither substantiated nor adjudicated. The
Commission concluded that, based on the 3
instances alone and by reason of the public
seriousness of a fireman’s being late for du-
ty, Bock should be suspended without pay
from October 6, 1959 (when he was orig-
inally suspended upon the preferring of the
charges) until the date of the Commission
decision, January 9, 1961. Counsel for the
Commission has informed this court that the
period of suspension fixed was determined
in accordance with a Commission policy
that a municipality, in the event an em-
ployee’s appeal does not result in reinstate-
ment without loss of pay, should not have
to pay salary for any period when no serv-
ices were rendered. This would have been
the case here if the suspension were for a
lesser period than that ordered. There-
fore, even assuming that the Commission
was right in holding that dismissal could
not legally be ordered because of the man-
ner in which the notice form was com-
pleted, it did not actually determine on the
merits what would be a proper penalty for
the 3 offenses specifically charged. And,
of course, there was no consideration of
whether dismissal would be appropriate if
that disposition were legally possible.

On its appeal to the Appellate Division,
the town, in seeking reinstatement of the
dismissal, principally urged that the Civil
Service Commission is without power to
modify a penalty imposed by the appointing
authority absent a clear abuse of discre-
tion. Consequently it said that the guilty
plea and the proof at the muniecipal level
of prior derelictions warranted dismissal
and precluded any commission modifica-
tion, It further urged that there was no
evidential basis for the Commission’s con-
clusion that Bock had been misled to hig
prejudice because the initial notice of
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charges did not indicate removal as the
contemplated penmalty and that the munici-
pal authority had used Bock’s prior record
not to establish charges other than those
of which he had been given notice, but
only to determine the appropriate penalty
for the 3 specific instances in the light of
his past record.

In support of the Commission’s rulings
in the latter respects, Bock reasserted his
position that the journal entries of tardi-
ness could not be considered for any pur-
pose since they had not been substantiated
or adjudicated.

Bock’s cross-appeal had alternative as-
pects. On the one hand, he contended that
the Commission could not validly order a
suspension for longer than 6 months be-
cause of an alleged statutory limitation,
RS, 11:15-5, N.J.S.A, N.J.S.A. 11:2A-
1, to that cffect, and therefore that the de-
termination should, in any event, be modi-
fied to suspension for no more than 6
months. In reply, hoth the Commission
and the town took the position that the
statutory provision was not mandatory but
permitted suspensions at least until the en-
try of the decision of the Commission.
Alternatively, Bock asserted that he was
entitled to reinstatement with full pay from
the date of his original suspension because
the municipal hearing was held sooner than
15 days after the service of charges (see
footnote 1, supra) and because the Com-
mission refused to allow evidence that the
penalty of dismissal was actuated by po-
litical motivations rather than meritorious
considerations. ‘ '

The Appellate Division, 71 N.J.Super.
143, 176 A.2d 527, held initially that the -
Commission had both statutory power and
sound reason to modify the dismissal pen-
alty and that removal was too severe “un-
der the circumstances.” The court further
held that the 6-month limitation on suspern-
sion was binding on the Commission and, -
exercising its original jurisdiction, R.R.
4:88-13; 1:5-4(a), 2:5, because of the
great length of time which had elapsed,
went on to decide that a penalty of 6
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months’ suspension without pay was “rea-
sonable and proper” “[u]pon a review of
the facts as contained in the record.” The
court disagreed with - the Commission’s
holding that dismissal was barred as a
penalty for the reason that the initial no-
tice of charges did not indicate that this
result was contemplated. It found that
any such irregularity in the form was not
prejudicial since Bock knew at the time
of his de movo hearing before the Com-
mission that dismissal was sought.

The opinion further stated that, while
an cmployee’s past record “is not admis-
sible to establish the charges upon which
his dismissal is predicated”, it “may be
considered in determining the penalty to
be imposed™ and so the municipal authority
here could consider it for that purpose.
The discussion concluded with this sen-
tence: “However, the penalty cannot be
jmposed as punishment for his past record,
it must bear a reasonable relation to the
offense for which he is presently charged.”
71 N.J.Super., at page 152, 176 A.2d at p.
531. The court's meaning, in the light of
the issues before it, is not entirely clear
to us since “past record” is nowhere de-
fined. It would seem the court tacitly dis-
agreed with the Commission’s finding that

3. Ag previously indicated the Appellate
Division also had before it Bock's claim
that the Commission erred in refusing
to hear evidence in support of his conten-
tion that the penalty of dismissal imposed
by the Director was motivated by politi-
cal reasons. The court held, 71 N.J.
Super. at pages 150-151, 176 A .24 at 530,
that Bock had no eause for complaint on
this score because the rejected dues-
tioning arose on eross-examination of the
town’s witnesses going beyond the scope
of their direct examination and no af-
firmative proofs on the subject were
tendered on Bock's own case. "Technical-
1y this position is correct, but the Com-
mission did make it most plain in ruling
on the cross-examination that it would
not permit any testimony on the conten-
tion. Consequently any effort by Bock
to introduce sach proofs would have been
futile. Nonetheless good practice dietated
that an offer of proof be made for the in-
formation of a reviewing tribunal. In
view of our disposition of the case and

Bock had really been convicted below for
habitual tardiness and neglect of duty with
which he had not been charged. But we
are not sure whether the court meant that
the hearer at the town level, and so also
the Commission, could properly and should
consider Bock’s entire record and that the
Commission was wrong in excluding of-
fenses prior to 1952 as too remote. It did
not expressly advert to the questions raised
by Bock that the unsubstantiated and un-
adjudicated tardiness entries in the com-
pany journal were not entitled to consid-
cration. We assume, however, it believed
such items to be a proper part of the em-
ployee’s record, So we cannot be certain
exactly what “facts” or “circumstances” the
court took into account in reaching its inde-
pendent judgment that a 6-month suspension
was “reasonable and proper” and that dis-
missal was too severe. We do know, how-
ever, that it felt punishment, even with
consideration of past record, must bear a
reasonable relation to the offense presently
charged, If that view is an erroneous one,
the propriety of the court’s determination of -
penalty is further brought into question,®

The town’s appeal to us presents alterna-
tive positions. It reiterates that the orig-
inal penalty of dismissal should be rein-

of the fact that Bock does not again
raise the issue here, we need not consider
the question beyond some brief comment
for guidance in future cases, We think
the Commission was completely wrong in
its rofusal to allow exploration of the
matter. The most fundamental of all civil
service rights is that no public officer
or employee “shall be removed, dis-
charged, reduced in pay or position or
otherwise discriminated against because
of his religious or political opinions or
affiliations.” R.8. 11:22-11, N.JB.A.
While a claim of political motivation and
bad faith does not have the same im-
pact in a case like the present one where
guilt is admitted and penalty is the
only issue as it does where & position
is abolished or an employee dismissed
for alleged reasons of economy, Weaver
v. New Jersey Department of Civil Serv-
ice, 8 N.J. 5B3, 79 A24a 305 (1951);
Greco v. Smith, 40 N.J.Super. 182, 122
A2d 518 (App.Div.1956); Chirichella v.
Department of Civil Service, 31 NJ.
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stated because the Commission may not
modify punishment locally imposed un-
less a clear abuse of discretion is found,
which it claims does not exist here. It
further contends that a court has no pow-
er to disturb discipline so fixed or to de-
termine a penalty itself because of the con-
stitutional doctrine of scparation of pow-
ers.  Alternatively, it asserts, at least, that
the 15-month suspension imposed by the
Commission should. not be disturbed be-
cause the statutory limitation of 6 months
is not mandatory, For the same purpose
it also urges that the Appellate Division,
in arriving at its independent conclusion
that suspension for 6 months was the ap-
propriate penalty, did not properly consid-
er and give full effect to Bock’s past rec-
ord because the court wrongly held that
the punishment must bear a reasonable re-
lation to the present offense, cven after
taking the past record into account. This
contention makes it necessary for us to
consider the questions previously mentioned
relating to the original charges and the
use of past record which otherwise would
not be involved in this appeal in view of
the position now taken by Bock as out-
lined below.,

The Commissjon has not here expressed
its view on all the issues. It joins with
the town in the latter’s position that the 6-
month statutory limitation on suspension
is not mandatory, but disagrees with the
municipal contention that a court lacks
power to modify a penalty imposed by the
Commission and to reach its own concli-
ston.  However, it supports the penalty
fixed by the Appellate Division as the best
course in this case if it be found the 15-
month suspension' which the Commission
imposed is unlawful.

Bock did not cross-petition for certifica-
tion and is now content with the 6-month
suspension without pay fixed by the Ap-

Super. 404, 107 A.2d 55 (App.Div.1954);
sece also Devine v. Plainfield, 81 N.J.
Super, 300, 106 A.2d 355 (App.Div. 1954y,
it may still have profound significance in
the Commission’s de novo determina-
. tiom of  the appropriate penalty in the
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pellate Division. He urges affirmance of
that tribunal's judgment. His prior posi-
tion that he was entitled to reinstatement
without loss of pay is therefore no longer
involved.

I

[1] First to be considered are the town's
contentions that the Civil Service Commis-
sion may not modify disciplinary action tak-
en by the appointing authority in munici-
pal service cases absent a' clear abuse of
discretion and that a reviewing court’ has
no power to determine a penalty itself.

A.

While the town’s position that the Com-
mission lacks the power of modification
once had vitality, we conclude that it has
not been tenable since L.1938, c, 76, with
reference to municipal discipline in the
form of suspension, firne or demotion, and
since 11946, . 184, with respect to dis-
missal. The point has not been squarely
raised previously in this court, but in Ken-
nedy v. City of Newark, 29 N.J. 178, 189-
190, 148 A.2d 473 (1959), not a civil serv-
ice appeal, we clearly intimated that this
would be our holding when the precise ques-
tion came before us. The Appellate Divi-
sion had earlier expressly so held. Dutcher
v. Department of Civil Service, supra, 7
N.J.Super,, at page 162, 72 A.2d 395; East
Paterson v, Department of Civil Serv1ce,
supra, 47 N.J.Super., 2t page 64, 135 A.2d
at page 218; Cf, City of Plainfield v. Simp-
son, 50 N.J.Super, 250, 262, 141 A.2d 758
(App.Div.1958) : Rushin v. Board of Child
Welfare, 65 N.J.Super. 504, 517-518, 168
A2d 238 (App.Div.1961),

Vlewmg the matter as an original prop-
osition, the legislative history, useful, as
well, as essential background for the other
questions before us, demonstrates beyond
atly doubt that our conclusion is the only
tenable one,

former type of case, East Paterson v.

Department of Civil Service, 47 N.J.

Super. 55, 63, 68-69, 135 A.24 213 (App.

Div.1957), and cannot be arbitrarily ex-
cluded.
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New Jersey's first civil service law, L.
1908, c. 156, p. 235, applicable to both state
and municipal (including county) service,
substantially followed the original concept
of primary emphasis on appointments to
the public service solely on the basis of
merit, with the appointing authority, like
any other employer, having a free hand
to separate employees for disciplinary rea-
sons or because of inefficiency or incom-
petency. The theory was that the only ex-
press protection necessary was a restric-
tion on action based upon political or re-
ligious reasons. Kaplan, The Law of Civil
Service 225, 249 (1958). See also Civil
Service Assembly, Personnel Report Series
No. 535, Crouch and Jamison, Hearings
and Appeals: A Guide for Civil Service
Commissioners § (1953). and Personnel Re-
port No. 553, Crouch and Jamison, The
Work of Civil Service Commissions 12
(1956).

So the main thrust of the 1908 law was
directed to the matter of appointments.
Removal or demotion for religious and po-
litical reasons was expressly prohibited,
but the act had nothing to say about local
discipline for other causes beyond a re-
quirement that the affected employee be
furnished with a written statement of rea-
sons and allowed a rcasonable time within
which to make wrtitten answer thereto.
Sec. 24, p. 250. No hearing was required
and no administrative appeal as of right
was provided. The Commission was bread-
ly empowered to make “investigations,”
apparently only on its own motion, but
seems to have been given no authority to
act with regard to that which such investi-
gations disclosed. A disciplined employee
could obtain review and relief only through
and within the limitations of certiorari to
the appointing authority’s action. See Ed-
wards v, Petry, 90 N.J.L. 670, 101 A, 195
(E. & A.1917); County of Essex v, Civil
Service Commission, 98 N.J.L. 671, 672,
121 A, 695 (Sup.Ct.1923).

The first change was effected by L.1915,
c. 120, which authorized a summary re-
view by a Supreme Court Justice of any
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official’s attion in selecting persons for ap-
pointment or removing employees from of-
fice, claimed to be unlawful under the 1908
law. Such review could be obtained by
“any citizen of the State,’ which included
an affected employee. Apparently such
a tribunal couid not modify a penalty of
dismissal, on an affirmance of guilt, if
there had been no abuse of discretion. See
In re Petry, 91 N.J.L. 51, 102 A, 452 (Sup.
Ct.1917).

An administrative appeal de novo to the
Civil Service Cominission was created by
L1917, ¢. 236, amending section 24 of
the 1908 act, and granting this right to azny
covered state, county or municipal em-
ployee who had been “removed, discharged,
fined or reduced.” This enactment is the
foundation of our present law governing
appeals from such disciplinary action by
county and municipal employees, princi-
pally N.J.S.A. 11:22-38 and R.S5. 11:22-39,
N.J.8.A., and until 1930 controlled appeals
by state servants as well. It also forms the
keystone for the now completely accepted
view in this State that civil service protec-
tion amounts to fenure during good behavi-
or with dismissal of an employee possible
only upon express charges of sufficient
cause and full proof thereof. See e. g.,
Handlon v. Town of Belleville, 4 N.J. 99,
109, 71 A.2d 624, 16 AL.R.2d 1118 (1930) ;
State of New Jersey, Department of Civil
Service v. Clark, 15 N.J. 334, 341, 104 A.
2d 685 (1954). This philosophy is totally
at variance with the original concept.

The 1917 amendment retained the 1908
provisions for local dismissal, fine or de-
motion merely on written charges, answer
and determination filed with the Commis-
sion, with no mention of a hearing. But
it went on to provide that local action
should not take effect until approved by
the Commission, which approval could be
forthcoming as a matter of course unless
the affected employee applied to the Com--
mission for an “investigation” of the charg-
es within 10 (now 20) days. The Com--
mission was directed to hear the case upon
such application, receive all competent evi~
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dence and “determine the case upon the
evidence presented.” It was also empow-
ered to direct a hearing on its own motion
if no appeal was taken (now found in R.S.
11:22-40, N.J.S.A.). - See Borough of Park
Ridge v. Salimone, supra, 21 N.J., at page
45, 120 A.2d 730. But the Commission
was limited to disapproval of the local pen-
alty and could not modify, The effect of
disapproval was reinstatement if the local

action had been discharge, and nullification -

in the event of punishment by fine or re-
duction. Disapproval was possible only
where the Commission found that the em-
ployee was not guilty of the charges up-
on which he had been convicted at the
local level. Newark v. Civil Service Com-
mission, 115 N.J.L, 26, 177 A. 868 {Sup.Ct,
1935); Stegman v. Civil Service Commis-
sion, 14 N.J.Misc. 126, 182 A, 861 {(Sup.Ct.
1936), affirmed o. b. 117 N.J.L. 422, 180 A.
918 (E. & A.1937); Maguire v. Van Me-
ter, 121 N.J.L. 150, 1 A2d 445 (E. & A.
1938); Newark v. Civil Service Commis-

sion, 131 N.J.L. 100, 34 A.2d 886 (Sup.Ct.

1943). Therefore, it was said in the first

cited case, 115 N.J.L. at pages 29-31, of

115 N.J.L. at 870 of 177 A, that the Legis-
lature had not entrusted the Commission
with the right to substitute its judgment
as to punishment and that the extent there-
of was a matter “within the sound discre-
tion of the departmental head; and there
is no review unless, perchance, there be a
clear abuse of discretion.” (at p. 29 of 113
N.J.L. at p. 870 of 177 A.). The position
which the town here asserts would conse-
quently be a valid one so long as the stat-
ute had remained in this posture. A vital
change occurred in 1946, however, with ori-
gins traceable to other legislation enacted
in 1930,

Abuses in many aspects of the adminis-
tration of civil service had led to demands
for reform and a bill was introduced in
the Legislature (S-61, January 27, 1930)
intended, according to the statement of pur-
pose annexed, to supplant completely the
1908 statute and subsequent enactments.
Included were somewhat differently word-
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ed provisions for discipline. Objections by
municipalities resulted in a substitute meas-
ure applicable only to the state service
which was adopted as 11930, ¢. 176, This -
act, now R.S. 11:3-1 to 11:18-2, ine., N.J.
S.A., presently governs the state . service.
The- 1908 law, with amendments and sup-
plements, now R.S. 11:19-1 to 11:26-1 inc.,
N.J.S.A,, remains to control the county.
and municipal services, except to the ex-

- tent to which the two acts have been inter-

meshed by N.J.S.A, 11:2A-1, shortly to
be discussed. The result has been very .
considerable confusion, suggestmg the de-

sirability of legislative clarification.

For present purposes the important dif-
ference between the 1917 amendment of
the 1908 act and the 1930 statute is the fol-
lowing provision in section 34 of the lat-
ter (as it now reads in R.S. 11 15-6, N.J.
S.AL):

“The commission may, when in its
judgment the facts warrant it, modify
or amend the penalty imposed by the
appointing anthority or substitute an-
other penalty for that imposed, except
that removal from the service shall
not be substituted for a lesser penalty »
(]:mphas:s added) '

This provnsmn for so much greater power
than the Commission had in municipal ap-
peals was early held to mean just what it
so plainly says. Varbalow v. Civil Service
Commission, 15 N.J.Misc, 444, 192 A. 88

" (Sup.Ct.1937).

This variance in commission power con-
tinued until L:1938, ¢. 76, now part of N.J.
S.A. 11:2A-1. By that act, inter alia, the
provisions of section 34 of the 1930 state
service law with reference to thé power
of the Commission to modify appointing
authority action of suspension, fine or de-
motion on appeal, were made applicable to
cases arising in the county and municipal
service. And by L.1946, ¢. 184, now also
part of N.J.S.A, 11:2A-1, the modification
power on appeal was extended to include,
as well, cases where discharge had been
ordered at the local level. The statement
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appended to the bill (8-105) said it would
give the Commission authority to substitute
a lesser penalty than discharge when “it
is of the conclusion that the penalty im-
posed is inequitable and is not appropriate
to the violation charged.”?

We think this legislative history, culmi-
nating in the 1946 enactment with the
statement of purpose just recited, conclu-
sively establishes that since that date the
Commission has been required, on 2 de
novo hearing on appeal from municipal
action, to redetermine the penalty just as
it ‘must redetermine guilt and that this is
so even where the only issue may be the
propriety of the penmalty imposed below.
The former rule of the overriding effect
of punishment fixed by the appointing au-
thority, absent a clear abuse of discretion
no longer lives and the town's contention
is comseguently without merit.

[2] Equally devoid of substance is the
town’s argument that z court has no power
to disturb a penalty fixed at the local level
or on administrative appeal and may not

4. The 1938 and 1946 acts specifically re-
fer to the provisions of R.5. 11 115-2 to
11:15-8, N.J.S.A. although the expressed
purpose was only to incorporate into the
municipal service law the penalty modi-
fication power of R.S. 11:15-6, N.J.8A,
These 5 sections constitute the removal
provisions of the state gerviee law, which
differ in some respects from those in
the municipal law. "The question arises
whether the provisions of R.S. 11:15-2
through 6, N.J.8.A. other than those
permitting modification of local penalty
are also incorporated and therefore gov-
ern municipal disciplinary proceedings,
Tor example, N.J.8.A. 11:22-88 does not
require 2 hearing at the local level and
makes no mention of causes for removal.
R.8. 11:15-2, N.J.8.A. provides that the
Commission shall enumerate by rule rea-
sons considered as just cause for dis-
charge and prescribe by rule the pro-
cedure for handling such removals. The
Clommission, by Rule 59 (1949) which
does not distinguish between state serv-
jce and municipal service cases, requires a
hearing by the appointing authority in all
cases. The Appellate Division in one de-
cigion has since held, without mentioning
the rule, that a hearing was not reguired
at the loeal level in o cage of a county

itself determine  appropriate punishment.
Reliance is placed on the constitutional
doctrine of separation of powers. The
Constitution of 1947 specifically provides
that this court and the Appellate Division
“may excrcise such original jurisdiction
as may be necessary to the complete deter-
mination of any cause on review” (Em-
phasis added). Art. 6, sec. 5, par. 3. This
power is implemented by R.R. 1:5-4(b),
made applicable to the Appellate Division
by R.R. 2:5. In addition, R.R. 4:88-13,
governing appeals from state administra-
tive agencies, provides that in such pro-
ceedings “the court shall have power to
review the facts and make independent
findings thereon, which power may be ex-
ercised by it to such extent as the inter-
ests of justice may require” The right
of the Appellate Division to exercise the
power with respect to penaltics in civil
service cases has been soundly sustained.
Borough of Park Ridge v. Salimone, supra,
21 N.J., at page 39, 120 A2d 726. This
court itself exercised it to reverse the Com-
mission and reinstate the penalty locally

employee. Robertson v. Newcomb, 27
N.J.Super. 314, 99 A.2d 361 (1953). See
also Sullivan v. Roe, sapra, 18 N.J, 156,
113 A2d4 1. In Kennedy v. City of
Newark, supra, 20 N.J, at page 190,
148 A.2d at 479, this court said it was
far from clear that the reference to R.S.
11:15-2, N.J.8.A. found in N.J.8.A, 11:-
2A-1 was designed to vest in the Commis-
sion the same power to specify causes for
removal with respect to the loeal service as
the former section gave it with regard to
state service. But ¢f. North Bergen Town-
ship v. Department of Civil Service, 42 N.
J.Super. 67, 126 A.2¢ 68 (App.Div.1956).
Other cases have inferentially suggested
complete incorporation, Weaver v. New
Jersey Department of Civil Service,
gupra, 6 N.J., at page 556, 70 A.2d at
page 806; Borough of Park Ridge v.
Salimone, supra, 21 N.J. 28, 120 A.24
79%: Orange v. DeStefano, supra, 48 N.J.
Super., at page 415, 137 A.2d at 597
The question was mentioned bat not de-
cided in City of Asbury Park v. Depart-
ment. of Civil Serviee, 17 N.J. 418, 422,
111 A2d 625 (1955). We need not de-
termine it here except to the extent it
may be involved in the questions discussed
in 11, infra.
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imposed in City of Asbury Park v. De-
partment of Civil Service, 17 N.J. 419, 111
A.2d 625 (1955), a case which by-passed the
Appellate Division, We also have no doubt
of our authority to disagree with the
intermediate tribunal ‘and fix the punish-
ment ourselves in order to finally and
completely determine the cause on review
where that course is indicated. The prob-
lem in such situations is not one of power,
constitutional or otherwise, but whether
the authority should be exercised in the
particular situation.

I,

The other issues which must be resolved
in order to decide this case may be con-
sidered under two headings: (A) the orig-
inal charges and the use of “‘past record,”
and (B) the 6-month suspension limitation.

A,

[3] We are convineed that the original
notice of charges did not advise Bock that
removal was the intended penalty if the
hearing was to result in a finding of guilt,
The form, earlier described, is ambiguous.
Assuming that the alternative courses of
action printed at the top were intended to
indicate the proposed discipline by means of
checking one, Marro v. Department of Civil
Service, 57 N.J.Super. 335, 343, 154 A.2d
733 (App.Div.1959), it is clear no such
indication was given here. This portion
was so completed that Bock could reason-
ably have believed it to be telling him only
that he was suspended pending hearing, a
measure which the employer has the right
to impose. R.S. 11:22-23, N.J.S.A.; see
DeMarco v. Board of Chosen Frecholders,
21 N.J. 136, 139, 145, 121 A.2d 396 (1936);
Ballurio v. Castellini, 29 N.J.Super. 383,
390, 102 A.2d 662 (App.Div.1954) ; Vander-
bach v. Hudson County Board of Taxation,
133 N.J.L. 126, 129-130, 42 A.2d 848, 849
(E. & A, 1945), 133 N.J.L. at pages 499,

509, 45 A2d 142, 147 (Sup.Ct.1946), af-

firmed 135 N.J.1. 349, 52 A.2d 143 (E. & A,
1947). Notice of the prospective penalty,
however, is not a vital element of a state-
ment of charges and we agree with the
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rAppellate Division that Bock suffered no

ultimate prejudice by the lacal failure to
inform him thereon, since he knew by the
time of the de novo appeal hearing that the .
town sought to dismiss him. Therefore,

" the Commission was not precluded from :

ordering removal if it should determine
such as the appropriate discipline, We
may add that the question has become aca-
demic for the future. The Commission
has revised the form since Marro, so that
it now clearly states that unless the charges .

“are satisfactorily explained or defended at

the hearing, the employee will be subject to
the penalty indicated. A separate line is
provided where suspension pending hearing
may be shown if that course is to be taken. -

More important, we are of the opinion
that the original charges can fairly be read
to give notice of only 3 specific lateness

“derelictions and that, as evidenced by the

concluding statements of the Director, Bock
was actually tried and found guilty for
habitual tardiness and consequent chronic
neglect of duty. The Commission properly
so characterized the proccedings at the mu-
nicipal level and quite correctly viewed the
case as involving only the 3 instances speci-
fied, :

[4] Properly stated charges are a sine
gua non of a valid disciplinary proceeding.
It is elementary that an employee cannot
legally be tried or found guilty on charges
of which he has not been given plain notice
by the appointing authority. The de #ovo
hearing on the administrative appeal is
limited to the charges made below. Kramer
v. Civil Service Commission, 120 N.J.L.
599, 1 A2d 197 (Sup.Ct.1938); Orange v.
DeStefano, supra, 48 N.J.Super., at page
419, 137 A2d 592; cf. Marro v. Depart-
ment of Civil Service, supra, 57 N.J.Super.,,
at pages 344-345, 154 A.2d 738,

[5] Just cause for -dismissal can be
found in habitual tardiness or similar
chronic conduct’ In re Petry, supra, 91
N.J.L. 51, 102 A. 452; cf. County of Essex
v. Civil Service Commission, supra, 98
N.J.L, at page 675, 121 A. 697. While a
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single instance may not be sufficient, numer-
ous occurrences over a feasonably short
space of time, cven though sporadic, may
cvidence an attitude of indifference amount-
ing to neglect of duty. Such conduct is
particularly serious on the part of -em-
ployees whose job is to protect the public
safety and where the men serve precise
shifts to afford continuous protection, A
chronically tardy employee is, however, en-
titled to know that he is, in fact, being so
charged, as was the case in In re Petry,
supra. There a clerical employce was late
¢very morning for more than a year. He
admitted the conduct, as to which he had
been repcatedly warned. Dismissal was
held warranted.

{6] Here, as we have said, the charges
were limited ‘to 3 single instances within
the previous 4 weeks—not enough on the
face to fairly say that the employee should
thereby have realized he was being charged
with chronic misconduct. The only safe
course in charging chronic misconduct is to
state specifically that the employee is being
charged as an habitual offender, with a re-
cital of the several instances warranting
that characterization, And even then the
difficulties of proof and defense of stale oi-
fenses dictate that specific instances may not
run too far in the past. Equally important
is avoidance of any defense that long delay
in pressing the charge constitutes employer
acquiescence, as the Commission intimated
was likely in the instant case. Past in-
stances within such a reasonable period
could include offenses where minor disci-
pline already had been imposed. But cf.
Dutcher v. Department of Civil Service,
supra, 7 N.J.Super. 156, 72 A.2d 303,

[7] There still remains the guestion of
the use of an employee's “past record” in a
disciplinary proceeding. It cannot, of
course, be utilized to prove a present charge
which is not one of. habitual misconduct.
Tlowever, it may be resorted to for guidance
in determining the appropriate penalty for
the current specific offense. Rushin v,
Board of Child Welfare, supra, 65 N.J.
Super., at page 517, 168 AZ2d at page 245,

Cf. Newark v. Civil Service Commission,
114 N.J.L. 406,410, 177 A. 121 (Sup.Ct.
1935). R.S. 11:15-5, N.J.S.A, contained in
the state service statute, says that the Com-
mission hearing on appeal “shall be for
the purpose of fairly determining whether
the employee involved, by reason of his act
as charged and his record of service, merits
continuance therein or should be removed
therefrom or otherwise disciplined for the
good of the service” (Emphasis added)
There is no comparable provision in the
municipal law and it is arguable whether
such authorization is incorporated therein
by N.JS.A. 11:2A-1. See footnote 4,
supra. We nced not decide this question,
however, because we think consideration of
past record is inherently relevant.

[8,9] But what is the meaning and
scope of “past record” or “record of serv-
ice”? We are unable to locate any judicial
consideration of the matter. The state serv-
ice act contains no definition to guide us by
analogy. Perhaps “record of service” as
used therein has primary reference to the
employee's service ratings maintained by
his superiors and open to his inspection.
R.S. 11:13-1 to 3, inc,, N.J.S.A. But there
is no similar provision for such records in
the municipal act, although some munici-
palities may have adopted a comparable
procedure. Cf. R.S. 11:22-35, 36 and 37,
N.J.S.A., Rule 56 (1949). We believe that,
besides such ratings, if available, the terms
should be held to encompass an employee’s
reasonably recent history of promotions,
commendations and the like on the one hand
and, on the other, formally adjudicated
disciplinary actions as well as instances of
misconduct informally adjudicated, so to
speak, by having been previously called to
the attention of and admitted by the em-
ployee. We further feel that such history
should be formally introduced in evidence at
the hearing by the party desiring to have it
considered, so that it may be fully known to
the adversary as well as to the tribunal and
may be met or explained in any material or
relevant manner. In New York, apparently,
the employee’s record need not be intro-
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duced in evidence before the administrative
. agency, but may be noted aliunde; and he is
not entitied to be heard on the matter of
punishment. Phinn v. Kross, 26 Mise.2d
889, 205 N.Y.5.2d 692 (Sup.Ct.1960), af-
firmed 15 AD.2d 641, 223 N.Y.S.2d 855
(App.Div.1962). We are of the opinion,
however, that a full presentation at the
hearing is more conducive to fairness to
both sides. We should also add that the
Appellate Division was in erfor in saying
" unqualifiedly that the punishment must bear
a reasonable relation to the offense presently
charged despite an admissible past record.

[10] In the case at bar, applying the
principles we have just laid down, we thinl
none of Bock’s “past record” should be
considered, There was no adjudicated dis-
ciplinary action more receat than one oc-

- curring approximately 7 years before the
hearing. There was no proof that the log
entries of prior tardiness had been admitted
by him. And, there was no competent evi-
dence of any recent warnings, So the case
must stand, with respect to penalty, only on

Bock’s guilt of the three instances specifi- .

cally charged. As we have said, this is the
way the Commission looked at it and the
Appellate Division erred in considering it
otherwise.

B.

[11] . We turn next to the issue of the
correctness of the Appellate Division’s rul-
ing that a punishment of suspension may not
exceed 6 months. This view is derived from
R.5. 11:15-6 of the state service act, N.J.
S.A., which deals generally with the deci-
sion of the Commission on a de novo appeal.
The second paragraph reads:

“The decision shall state whether the
removal of the employee is approved, or
whether he is to be restored to his posi-
tion without loss of pay, transferred to
another position in the same class, fined,
demoted, suspended without pay or with
reduced pay, for o period not exceeding
sixz: months, or to be reprimanded or
otherwise dealt with.” (Emphasis
added).
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This provision immediately precedes the
paragraph granting power to modify or sub-
stitute another penalty for that imposed by
the appointing authority, discussed in 1A,
supra. Since the power to modify or sub-
stitute must be read with the provisions of
the paragraph quoted above specifying and
limiting the penalties which the Commission
may impose in any event, we take it there
can be no question that the provisions of the
second paragraph are incorporated into mu-
nicipal service procedure by N.JSA 11
2A-1. Sece footnote 4, supra. The 6-month
limitation has not been judicialiy passed
upon by the courts of this state and similar
provisions in the laws of some other states
appear to have had little judicial considera-
tion.

[12] We agree with the Appellate Divi-
sion that the pertinent langiiage can be
given no other construction but its plain
meaning that if suspension is the form of
penalty determined as appropriate, the dura-
tion thereof cannot extend beyond 6 months.
We further agree that the limitation is
mandatory rather than directory, since it
involves substantive rights of the employee
and not merely procedural details.

‘We cannot accept the argument of the
Commission that the provision should be
construed to permit suspension until the
date its decision on appeal is finally ren-
dered, upon the theory that it is paramount
that an employer should not be compelied, in
a suspension case, to pay wages for a period
during which no services were rendered.
Compare an earlier case where a 3-month
suspension imposed by the Commission had
expired a month before its decision. Dutch-
er v. Department of Civil Service, supra, 7
N.J.Super., at page 159, 72 A.2d 395. The
suggestion is that such an interpretation is
based upon legislative intent derived from
the fact that at the time the provision was
enacted, all appeals were decided within
6 months of the local action, whereas great-

- er volume during the past few years now

physically precludes a decision within that
time in many cases. We can divine no sem-
blanee of any such thought in the contem-
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plation of the Legislature in 1930. And it
is certainly not the affected employee’s fault
that the Commission’s present volume of
business frequently makes more prompt de-
termination of appeals impossible. A reme-
dy for what is believed to be the unfortunate
consequences of Commission calendar con-
gestion in this respect must be sought by
some other means than by clear disregard of
the statute. We are also unable to find any
basis whatever to sustain the town’s sug-
gested interpretation that the limitation
merely proscribes the Commission from in-
creasing a suspension penalty of less than
6 months imposed at the local level to one
longer than that period of time. It follows
" of course from the view we have expressed
that the statutory limitation on the Commis-
sion’s power nccessarily limits the appoint-
ing authority in meting out suspension as a
punishment to the same extent.

There is in our mind a sound reason for
the limitation. To us it represents a legisla-
tive policy decision that if an employee's
offense, coupled with his admissible past
record, is serious enough to dictate a sus-
pension from duty for more than 6 months,
it merits dismissal instead. Long periods
of suspension require other regular or tem-
porary employees to perform the duties of
the suspended man while his position must
be kept open for his return. Such a situa-
tion is obviously not in the public interest.
We find support for this rationale in the
opinion of the Appellate Court of Ilinois
in Noiting v. Civil Service Commission of
City of Chicago, 7 TILApp.2d 147, 129 N.E.
2d 236 (1955). The statutory scheme of
that state permitted a department head to
discipline an employee without charges or
hearing by imposing suspension for a rea-
sonable period not exceeding 30 days. The
only other penalty possible was discharge,
which required the filing of charges and a
hearing before the Commission. The court
found that the 30-day limitation was man-
datory and said: “If the offense deserves a
penalty greater than suspension for thirty
days, the penalty of discharge must be im-
posed.” (129 N.E.2d at p. 240).

‘We appreciate that New York appears to
have taken a contrary view. Its civil serv-
ice law, in lsting available penalties, speci-
fies among them suspension without pay for

-a period not exceeding 2 months. In Mitt-

hauer v. Patterson, 8 N.Y.2d 37, 201 N.Y.S.
2d 321, 167 N.E.2d 73t (1960), a public
employec had been dismissed by the ad-
ministrative agency. The Appellate Divi-
sion reduced the penalty to suspension for
6 months. The Court of Appeals, with very
little discussion of the problem, held the
reduced penalty was not illegal despite the
statutory limitation, A vigorous dissent
took the view, in effect, that the statute
could only mean what it clearly said and
that the majority was unwarranted in dis-
regarding the legislative mandate. We find
the dissenting opinion more persuasive.

1II.

We finally reach the matter of the proper
disposition of this case in the light of all
that has gone before. Without repeating
the details previously spelled out, it is clear
that the Commission and the Appellate Divi-
sion each locked at the case differently and
considered it erroneously in one or more
different aspects. The question is whether
we should exercise our power and determine
this matter finally by fixing the appropriate
penalty ourselves, on the approach and un-
der the evidence which we have outlined as
proper for consideration, or whether we
should remand it to the Commission for
similar redetermination.

In other circumstances the latter method
might well be the normal! course to adopt,
but a long time has already elapsed, with
detriment to both Bock and the town. Also,
one of the two sitting Commissioners who
heard the evidence is no longer a member
of the body, thereby making necessary a
complete new hearing before another panel.
The only matter to be determined is the
proper penalty on the basis of the undis-
puted testimony already given, as we have
limited it, for 3 instances of admitted tardi-
ness within a maximum period of 4 weeks.
We think all factors dictate that we should
resolve it here and now and we will do so.
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[13] As we have said, tardiness by a
municipal fireman serving a duty shift,
without any mitigating factors, is a serious
offense. Under the circumstances we need
not decide as an entirely original proposition
what would be appropriate discipline. The

Appellate Division found 6 months suspen- .

sion to be a proper penalty, albeit on an er-
roneous basis, We are satisfied that the
town has not shown this to he insufficient
upon a consideration of the permissible ele-
ments herein previously outlined,
tion, Bock has not appealed from the Ap-
pellate Division conclusion. Consequently
we will adopt it as our own.

The judgment of the Appellate Division
is affirmed. No costs to any party.
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